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About this Guidebook / Disclaimer 
 
In November 2008, the U.S. Department of Labor published its heavily-anticipated final revised 
FMLA rules, which regulate rights and obligations under the law for employers and employees.  
The revised regulations represent the first major attempt at FMLA reform since the law was 
originally enacted in 1993.  Among other much-needed changes, the final rules clarify and 
expand notice obligations, describe appropriate calculation methods relating to leave allotments, 
and implement new military family leave allotments mandated by an amendment enacted earlier 
this year.  Employers are obligated to comply with the new regulations beginning January 16th, 
2009.  The purpose of this guidebook is to provide employers and HR managers with plain 
language information on the new FMLA regulations and consolidated all necessary reference 
materials into a single compliance resource.  
 
This guidebook has been designed for the exclusive use of the Purchaser. Copying or 
reproduction of any kind without permission from the author, Personnel Concepts, is strictly 
prohibited. Every effort has been made by the author to assure accuracy and completeness of the 
information contained herein. This guidebook follows the guidelines recommended by the DOL 
and is provided with the understanding that Personnel Concepts or any of its affiliates cannot be 
held responsible for errors or omissions, changes in law, regulations or interpretations thereof. 
This guidebook is not intended to be legal interpretation of any law or regulation. 
 
An employee leave policy as outlined herein can only be effective if taken seriously and followed 
through. Each company is unique. The needs of your company should be examined and 
implemented into the program in order to make it successful. It is essential that the employer 
demonstrate at all times their personal concern for their employees and the priority placed on 
them in your workplace. The policy must be clear. The employer shows its importance through 
their own actions. 
 
This publication is designed to provide accurate and authoritative information in regard to the 
subject matter covered.  It is sold with the understanding that the publisher is not engaged in 
rendering legal, accounting or other professional services.  If legal advice or other expert 
assistance is required, the service of a competent professional must be sought.  – From a 
Declaration of Principles jointly adopted by a Committee of the American Bar Association and a 
Committee of Publishers.  
 
This guidebook and its related products are provided with the understanding that Personnel 
Concepts or any person or entity involved in creating, producing or distributing this manual and its 
related products are not liable for any direct, indirect, incidental, special or consequential 
damages arising out of the use of or inability to use this manual and its related products or out of 
the breach of any warranty.  Personnel Concepts or any authorized distributor’s liability to users, 
if any, shall in no event exceed the total amount paid to Personnel Concepts or any of its 
authorized distributors for this manual and its related products.   
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Implementation Procedures 
 
The following implementation procedures are intended to provide specific instructions for correctly 
utilizing the various components of our FMLA Regulatory Updates Compliance Kit. If you have 
additional questions about this guidebook or other kit components, please contact Personnel 
Concepts at 800-333-3795.   
 

1. Post the All-In-One FMLA Information Poster (included as part of your compliance kit) in 
an area frequented by employees during the normal course of the workday.  This poster 
is intended to fulfill mandatory posting and notification requirements under the FMLA and 
provide employees with a one-stop resource for information on their rights and 
obligations.  

 
2. Review the “Introduction to the FMLA” included in this chapter for an overview of the 

major provisions of the law.  This overview will help you fully understand the context of 
the major regulatory changes discussed later in this guidebook.  

 
3. Read Chapter 2, “Leave Rights for Military Families,” for information on new provisional 

leave entitlements created by an FMLA amendment enacted in February 2008.  
 

4. When an employee requests military family leave, make photocopies of the forms that 
appear at the end of Chapter 2, and provide them to the requesting employee as soon as 
practicable.   

 
5. Review Chapter 3, “Summary of Revised Regulations,” for a detailed plain language 

overview of the major changes in the DOL's final FMLA rules.  
 

6. Determine if your business must also comply with a state-specific FMLA law by reviewing 
Chapter 5, “Interaction Between State Laws and the FMLA.” This chapter covers 11 state 
laws and highlights the major similarities and differences with the federal FMLA.   

 
7. Implement revised FMLA notice procedures using the quick-reference chart located in 

Chapter 6 in this guidebook.  This chapter explains all mandatory and non-mandatory 
FMLA notices and documentation requirements described by the revised final 
regulations. 

 
8. Review your organization’s leave of absence policies and compare them to the sample 

policies included in Chapter 7.   Where applicable, make revisions to your policy to reflect 
the new regulations as demonstrated by the enclosed sample policy statements.  

 
9. Refer to the complete text of the new DOL regulations (Chapter 4) as needed when 

confronted with an FMLA request or issue.  Consult legal counsel where appropriate.  
 

10. When an employee requests FMLA leave, fill out one of the enclosed FMLA Eligibility and 
Rights & Responsibilities Notice Forms (included with your kit) and provide it to the 
requesting employee within 5 business days.   

 
11. Once you designate an eligible employee’s request for FMLA leave as part of their 12-

week entitlement, fill out an FMLA Designation Notice Form (included with your kit) and 
provide it to the employee within at least five business days.  

 
12. If the employee’s leave request is due to a serious health condition, the birth of a child, or 

to care for a seriously ill immediate family member, provide a copy of the applicable 
FMLA Medical Certification Form to the employee at the same time you provide the 
eligibility and designation notices.  
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Introduction to FMLA  

The Family and Medical Leave Act of 1993 (FMLA or the Act) is intended to allow employees to 
balance their work and family life by taking reasonable unpaid leave for medical reasons, for the 
birth or adoption of a child, and for the care of a child, spouse, or parent who has a serious health 
condition. According to the Act, it is intended to balance the demands of the workplace with the 
needs of families, to promote the stability and economic security of families, and to promote 
national interests in preserving family integrity.  

The FMLA was established to address two fundamental concerns — the needs of the American 
workforce, and the development of high-performance organizations. Increasingly, America's 
children and elderly are dependent upon family members who must spend long hours at work. 
When a family emergency arises, requiring workers to attend to seriously-ill children or parents, 
or to newly-born or adopted infants, or even to their own serious illness, workers need  
reassurance that they will not be asked to choose between continuing their employment, and 
meeting their personal and family obligations or tending to vital needs at home. 

The Act is both intended and expected to benefit employers as well as their employees. A direct 
correlation exists between stability in the family and productivity in the workplace. FMLA will 
encourage the development of high-performance organizations. When workers can count on 
durable links to their workplace they are able to make their own full commitments to their jobs. 
The record of hearings on family and medical leave indicate the powerful productive advantages 
of stable workplace relationships, and the comparatively small costs of guaranteeing that those 
relationships will not be dissolved while workers attend to pressing family health obligations or 
their own serious illness. 

The FMLA allows “eligible” employees of a covered employer to take job-protected, unpaid leave, 
or to substitute appropriate paid leave if the employee has earned or accrued it, for up to a total of 
12 workweeks in any 12 months because of the birth of a child and to care for the newborn child, 
because of the placement of a child with the employee for adoption or foster care, because the 
employee is needed to care for a family member (child, spouse, or parent) with a serious health 
condition, or because the employee's own serious health condition makes the employee unable 
to perform the functions of his or her job. In certain cases, this leave may be taken on an 
intermittent basis rather than all at once, or the employee may work a part-time schedule. 

An “eligible employee” is an employee of a covered employer who:  

(1) Has been employed by the employer for at least 12 months, and  

(2) Has been employed for at least 1,250 hours of service during the 12-month period 
immediately preceding the commencement of the leave, and 

(3) Is employed at a worksite where 50 or more employees are employed by the employer within 
75 miles of that worksite.  

The Family and Medical Leave Act was amended on January 28, 2008 and now permits a 
“spouse, son, daughter, parent, or next of kin” to take up to 26 workweeks of leave to care for a 
“member of the Armed Forces, including a member of the National Guard or Reserves, who is 
undergoing medical treatment, recuperation, or therapy, is otherwise in outpatient status, or is 
otherwise on the temporary disability retired list, for a serious injury or illness.” 
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An employee on FMLA leave is also entitled to have health benefits maintained while on leave as 
if the employee had continued to work instead of taking the leave. If an employee was paying all 
or part of the premium payments prior to leave, the employee would continue to pay his or her 
share during the leave period. The employer may recover its share only if the employee does not 
return to work for a reason other than the serious health condition of the employee or the 
employee's immediate family member, or another reason beyond the employee's control. 

An employee generally has a right to return to the same position or an equivalent position with 
equivalent pay, benefits and working conditions at the conclusion of the leave. The taking of 
FMLA leave cannot result in the loss of any benefit that accrued prior to the start of the leave. 

The employer has a right to 30 days advance notice from the employee where practicable. In 
addition, the employer may require an employee to submit certification from a health care 
provider to substantiate that the leave is due to the serious health condition of the employee or 
the employee's immediate family member. Failure to comply with these requirements may result 
in a delay in the start of FMLA leave. Pursuant to a uniformly applied policy, the employer may 
also require that an employee present a certification of fitness to return to work when the absence 
was caused by the employee's serious health condition. The employer may delay restoring the 
employee to employment without such certificate relating to the health condition which caused the 
employee's absence. 

Record Keeping Requirements 

In keeping with the recordkeeping requirements of the Fair Labor Standards Act (FLSA), 
employers are required to make, keep, and preserve records pertaining to their obligations under 
FMLA. The FMLA does not require that employers keep their records in any particular order or 
form, or revise their computerized payroll or personnel records systems to comply. 

Employers must keep the records for no less than three years and make them available for 
inspection, copying, and transcription by DOL representatives upon request.  Records kept in 
computer form must be made available for transcription and copying. 

Covered employers who have eligible employees must maintain records that must disclose the 
following:  

• Basic payroll and identifying information (including name, address and occupation  
• Rate or basis of pay  
• Terms of compensation  
• Daily and weekly hours worked per pay period  
• Additions to or deductions from wages  
• Total compensation paid  

In addition, covered employers who have eligible employees must also maintain records detailing: 

• Dates of FMLA leave taken by FMLA eligible employees. Leave must be designated in 
records as FMLA leave, and may not include leave required under State law or an 
employer plan which is not also covered by FMLA.  

• Hours of FMLA leave taken by FMLA eligible employees, if leave is taken in increments of 
less than one full day  

• Copies of employee notices of leave furnished to the employer  
• Copies of general and specific written notices given to employees  
• Documents describing employee benefits or employer paid and unpaid leave policies and 

practices  
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• Premium payments of employee benefits  
• Records of disputes between the employer and the employee regarding FMLA  

Records and documents relating to medical certifications, recertifications or medical histories of 
employees or employees’ family members, created for purposes of FMLA, are required to be 
maintained as confidential medical records in separate files/records from the usual personnel 
files.  If the Americans with Disabilities Act (ADA) applies, then these records must comply with 
the ADA confidentiality requirements.  However, there are exceptions that take into account the 
need for supervisors, managers, first aid & safety personnel; and government officials to have 
access to this information. 
 
Posting / Notification Requirements 

All covered employers are required to display and keep on display a poster prepared by the 
Department of Labor summarizing the major provisions of the FMLA and telling employees how 
to file a complaint. The poster must be displayed in a conspicuous place where employees and 
applicants for employment can see it and at all locations even if there are no eligible employees.  
Although there is no particular size requirement, the poster and all the text must be large enough 
to be easily read. 

If the employer’s workforce is comprised of a significant portion of workers who are not literate in 
English, the employer is responsible for providing the notice in a language in which the 
employees are literate. 

If the employer does not have written policies, manuals or handbooks, the employer is required to 
provide employees with written guidance concerning all of the employee’s rights and obligations 
under FMLA.  Employers may duplicate and provide copies of FMLA Fact Sheet No. 28 to 
provide the guidance to all new employees. 

The final rule adopts a consolidated format and makes additional changes to clarify employer 
obligations to provide notice to employees (See page 96 in this guidebook for a quick reference 
guide).  The revised regulations expand employer notice obligations into five basic notices: 

• Standard FMLA "General Notice" poster notifying employees of FMLA rights.  

• General Notice to all employees, either in an employee handbook or by distributing a 
copy.  

• "Eligibility Notice” to inform employee requesting leave whether he or she is eligible for 
FMLA leave and has leave available and, if not, why not.  

• "Rights and Responsibilities Notice" must provide the employee with information 
regarding health benefit payments, whether medical certification is required, and the 
employee's right to use paid leave,   

• "Designation Notice," advising the employee whether the leave will be designated as 
FMLA leave and whether a "fitness to return to work" certification will be required 
(employer must list the employee's "essential job functions." if certification will be 
required) 
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If the employer fails to provide notice, the employer may not take action against an employee for 
failure to comply with any provision required to be set forth in the notice. 

 
Policy Procedure Requirements 
 
When covered employers have written guidance to employees concerning employee benefits or 
leave rights, such as employee handbooks, information concerning FMLA entitlements and 
employee obligations must be included in the handbook or other document. See page 103 in this 
guidebook for samples of FMLA policies.  
 
Penalties for non-compliance 

An employer that willfully violates the posting requirement may be assessed a civil money penalty 
by the Wage and Hour Division not to exceed $110 for each separate offense. Furthermore, an 
employer that fails to post the required notice cannot take any adverse action against an 
employee, including denying FMLA leave, for failing to furnish the employer with advance notice 
of a need to take FMLA leave. 

Complaint Resolution 

Generally, a complaint must be filed within two years of the date of the last action which the 
employee contends was in violation of the Act. However, if it can be shown that the action taken 
by the employer was willful, the complaint may be filed within three years of that date. For the 
best chance of success in resolving the complaint, the complaint should be filed as soon after the 
date of the last action thought to be in violation of the Act as reasonably possible. 

The complaint may be filed by the employee or any other person on behalf of the employee. 

Complaints may be filed with the Secretary of Labor by contacting the nearest office of the Wage 
and Hour Division of the Employment Standards Administration, U. S. Department of Labor. The 
complaint may be filed in person, by letter or by telephone, however, the complaint must be 
reduced to writing. 

The U.S. Department of Labor will review the merits of the complaint, and where appropriate will 
undertake to resolve the complaint administratively, through negotiations with the employer. 
When the complaint is resolved administratively, actions are limited to a two-year period and 
interest and liquidated damages are not recovered. In some cases, the Secretary of Labor may 
file a lawsuit on behalf of the employee in the event negotiations with the employer are 
unsuccessful and the Secretary is convinced that violations of the Act did occur. 

Where a lawsuit is filed in the courts to resolve the alleged violation of the Act, there is no 
requirement that the Secretary of Labor be notified before the filing of such a lawsuit. In addition 
to a judgment an employee may recover from the employer: 

• Reasonable attorney’s fees  
• Reasonable expert witness fees  
• Other costs of the action  

Remedies available to the employee in the event the employer is found to have violated FMLA 
may include: 

• Wages  
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• Employment benefits  
• Other compensation denied or lost to the employee  
• Actual monetary loss to the employee such as:  
• Cost of providing care (this is limited to 12 weeks of wages for the employee) for example 

to a family member with a serious health condition  
• Interest  
• An equal amount in liquidated damages unless the employer can show action was taken 

in good faith  

The employee may also obtain appropriate equitable relief such as: 

• Employment  
• Reinstatement  
• Promotion  
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Frequently Asked Questions about the FMLA 

Q: How much leave are employees entitled to under FMLA? 

If they are an "eligible" employee, they are entitled to 12 weeks of leave for certain family and 
medical reasons during a 12-month period. 

Q: How is the 12-month period calculated under FMLA? 

Employers may select one of four options for determining the 12-month period: 

1. The calendar year;  
2. Any fixed 12-month "leave year" such as a fiscal year, a year required by state law, or a year 

starting on the employee’s "anniversary" date;  
3. The 12-month period measured forward from the date any employee’s first FMLA leave 

begins; or 
4. A "rolling" 12-month period measured backward from the date an employee uses FMLA leave.  

Q: Does the law guarantee paid time off? 

No. The FMLA only requires unpaid leave. However, the law permits an employee to elect, or the 
employer to require the employee, to use accrued paid vacation leave or, subject to certain 
restrictions, sick or family leave, for some or all of the FMLA leave period. When paid leave is 
substituted for unpaid FMLA leave, it may be counted against the 12-week FMLA leave 
entitlement. 

Q: Does workers’ compensation leave count against an employee’s FMLA leave 
entitlement? 

It can. FMLA leave and workers’ compensation leave can run together, provided the reason for 
the absence is due to a qualifying serious illness or injury. 

Q: Can the employer count leave taken due to pregnancy complications against the 12 
weeks of FMLA leave for the birth and care of my child? 

Yes. An eligible employee is entitled to a total of 12 weeks of FMLA leave in a 12-month period. If 
the employee has to use some of that leave for another reason, including a difficult pregnancy, it 
may be counted as part of the 12-week FMLA leave entitlement. 

Q: Can the employer count time on maternity leave or pregnancy disability as FMLA 
leave? 

Yes. Pregnancy disability leave or maternity leave for the birth of a child would be considered 
qualifying FMLA leave for a serious health condition and may be counted in the 12 weeks of 
leave. 

Q: Who is considered an immediate "family member" for purposes of taking FMLA leave? 

An employee’s spouse, children (son or daughter), and parents are immediate family members 
for purposes of FMLA. The term "parent" does not include a parent "in-law". The terms son or 
daughter do not include individuals age 18 or over unless they are "incapable of self-care" 
because of mental or physical disability that limits one or more of the "major life activities" as 
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those terms are defined in regulations issued by the Equal Employment Opportunity Commission 
(EEOC) under the Americans With Disabilities Act (ADA). 

Q: May an employee take FMLA leave for visits to a physical therapist, if their doctor 
prescribes the therapy? 

Yes. FMLA permits employees to take leave to receive "continuing treatment by a health care 
provider," which can include recurring absences for therapy treatments such as those ordered by 
a doctor for physical therapy after a hospital stay or for treatment of severe arthritis. 

Q: Which employees are eligible to take FMLA leave? 

Employees are eligible to take FMLA leave if they have worked for their employer for at least 12 
months, and have worked for at least 1,250 hours over the previous 12 months, and work at a 
location where at least 50 employees are employed by the employer within 75 miles. 

Q: Do the 12 months of service with the employer have to be continuous or consecutive? 

No. The 12 months do not have to be continuous or consecutive; all time worked for the employer 
is counted. 

Q: Do the 1,250 hours include paid leave time or other absences from work? 

No. The 1,250 hours include only those hours actually worked for the employer. Paid leave and 
unpaid leave, including FMLA leave, are not included. 

Q: How do I determine if an employee has worked 1,250 hours in a 12-month period? 

Their individual record of hours worked would be used to determine whether 1,250 hours had 
been worked in the 12 months prior to the commencement of FMLA leave. As a rule of thumb, the 
following may be helpful for estimating whether this test for eligibility has been met; 

 24 hours worked in each of the 52 weeks of the year; or  
 over 104 hours worked in each of the 12 months of the year; or  

40 hours worked per week for more than 31 weeks (over seven months) of the year.  

Q: Do employees have to give the employer their medical records for leave due to a 
serious health condition? 

No. They do not have to provide medical records. The employer may, however, request that, for 
any leave taken due to a serious health condition, you provide a medical certification confirming 
that a serious health condition exists. 

Q: Can an employer require an employee to return to work before they exhaust their 
leave? 

Subject to certain limitations, your employer may deny the continuation of FMLA leave due to a 
serious health condition if the employee fails to fulfill any obligations to provide supporting 
medical certification. The employer may not, however, require an employee to return to work 
early by offering a light duty assignment. 

Q: Are there any restrictions on how an employee spends their time while on leave? 
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Employers with established policies regarding outside employment while on paid or unpaid leave 
may uniformly apply those policies to employees on FMLA leave. Otherwise, the employer may 
not restrict an employee’s activities. The protections of FMLA will not, however, cover situations 
where the reason for leave no longer exists, where the employee has not provided required 
notices or certifications, or where the employee has misrepresented the reason for leave. 

Q: Can an employer make inquiries about an employee’s leave during their absence? 

Yes, but only to the employee on leave. An employer may ask questions to confirm whether the 
leave needed or being taken qualifies for FMLA purposes, and may require periodic reports on 
the employee’s status and intent to return to work after leave. Also, if the employer wishes to 
obtain another opinion, the employee may be required to obtain additional medical certification at 
the employer’s expense, or rectification during a period of FMLA leave. The employer may have a 
health care provider representing the employer contact the health care provider, with the 
employee’s permission, to clarify information in the medical certification or to confirm that it was 
provided by the health care provider. The inquiry may not seek additional information 
regarding the employee’s health condition or that of a family member. 

Q: Can an employer refuse to grant FMLA leave? 

If the employee is an "eligible" employee who has met FMLA’s notice and certification 
requirements (and they have not exhausted your FMLA leave entitlement for the year), the 
employee may not be denied FMLA leave. 

Q: Can an employee be terminated if they take FMLA leave? 

Generally, no. It is unlawful for any employer to interfere with or restrain or deny the exercise of 
any right provided under this law. Employers cannot use the taking of FMLA leave as a negative 
factor in employment actions, such as hiring, promotions or disciplinary actions; nor can FMLA 
leave be counted under "no fault" attendance policies. Under limited circumstances, an employer 
may deny reinstatement to work - but not the use of FMLA leave - to certain highly-paid, salaried 
("key") employees. 

Q: Are there other circumstances in which my employer can deny an employee FMLA 
leave or reinstatement to their job? 

In addition to denying reinstatement in certain circumstances to "key" employees, employers are 
not required to continue FMLA benefits or reinstate employees who would have been laid off or 
otherwise had their employment terminated had they continued to work during the FMLA leave 
period as, for example, due to a general layoff. 

Employees who give unequivocal notice that they do not intend to return to work lose their 
entitlement to FMLA leave. 

Employees who are unable to return to work and have exhausted their 12 weeks of FMLA leave 
in the designated "12 month period" no longer have FMLA protections of leave or job restoration 

Under certain circumstances, employers who advise employees experiencing a serious health 
condition that they will require a medical certificate of fitness for duty to return to work may deny 
reinstatement to an employee who fails to provide the certification, or may delay reinstatement 
until the certification is submitted. 

Q: Can an employer fire an employee for complaining about a violation of FMLA? 
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No. Nor can the employer take any other adverse employment action on this basis. It is unlawful 
for any employer to discharge or otherwise discriminate against an employee for opposing a 
practice made unlawful under FMLA. 

Q: Does an employer have to pay bonuses to employees who have been on FMLA leave? 

The FMLA requires that employees be restored to the same or an equivalent position. If an 
employee was eligible for a bonus before taking FMLA leave, the employee would be eligible for 
the bonus upon returning to work. The FMLA leave may not be counted against the employee. 
For example, if an employer offers a perfect attendance bonus, and the employee has not missed 
any time prior to taking FMLA leave, the employee would still be eligible for the bonus upon 
returning from FMLA leave. 

On the other hand, FMLA does not require that employees on FMLA leave be allowed to accrue 
benefits or seniority. For example, an employee on FMLA leave might not have sufficient sales to 
qualify for a bonus. The employer is not required to make any special accommodation for this 
employee because of FMLA. The employer must, of course, treat an employee who has used 
FMLA leave at least as well as other employees on paid and unpaid leave (as appropriate) are 
treated. 

Q: Under what circumstances is leave designated as FMLA leave and counted against the 
employee's total entitlement?  

In all circumstances, it is the employer's responsibility to designate leave taken for an FMLA 
reason as FMLA leave. The designation must be based upon information furnished by the 
employee or the employee's representative. 

Q: Can an employer count FMLA leave against a no fault absentee policy? 

No.  
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Overview 

On January 28, 2008, President Bush signed into law H.R. 4986, the National Defense 
Authorization Act (NDAA). Among other things, section 585 of the NDAA amends the Family and 
Medical Leave Act of 1993 (FMLA) to expand the FMLA entitlement to 26 workweeks for certain 
military family members caring for a servicemember with a serious illness or injury. The 
provisions in the NDAA providing this leave are effective as of the date of the President’s signing. 

The amendments provide two new leave entitlements to eligible specified family members:  
 
1) Military Caregiver Leave (also known as Covered Servicemember Leave): Under the first 
of these new military family leave entitlements, eligible employees who are family members of 
covered servicemembers will be able to take up to 26 workweeks of leave in a “single 12-month 
period” to care for a covered servicemember with a serious illness or injury incurred in the line of 
duty on active duty. This 26 workweek entitlement is a special provision that extends FMLA job-
protected leave beyond the normal 12 weeks of FMLA leave. This provision also extends FMLA 
protection to additional family members (i.e., next of kin) beyond those who may take FMLA leave 
for other qualifying reasons.  
 
2) Qualifying Exigency Leave: The second new military leave entitlement helps families of 
members of the National Guard and Reserves manage their affairs while the member is on active 
duty in support of a contingency operation. This provision makes the normal 12 workweeks of 
FMLA job-protected leave available to eligible employees with a covered military member serving 
in the National Guard or Reserves to use for “any qualifying exigency” arising out of the fact that a 
covered military member is on active duty or called to active duty status in support of a 
contingency operation. The Department’s final rule defines qualifying exigency by referring to a 
number of broad categories for which employees can use FMLA leave: (1) Short-notice 
deployment; (2) Military events and related activities; (3) Childcare and school activities; (4) 
Financial and legal arrangements; (5) Counseling; (6) Rest and recuperation; (7) Post-
deployment activities; and (8) Additional activities not encompassed in the other categories, but 
agreed to by the employer and employee. 

If an employee has to miss work due to National Guard or Reserve duty, this does not affect their 
eligibility for FMLA leave. The rule makes clear the protections for our men and women serving in 
the military by stating that a break in service due to an employee’s fulfillment of military 
obligations must be taken into consideration when determining whether an employee has been 
employed for 12 months or has the required 1,250 hours of service. 

Under the Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA), 
hours that an employee would have worked but for his or her military service are credited toward 
the employee’s required 1,250 hours worked for FMLA eligibility.  Similarly, the time in military 
service also must be counted in determining whether the employee has been employed at least 
12 months by the employer. 

Example: 

Dean worked for his employer for six months in 2006, then was called to active duty status with 
the Reserves and deployed to Iraq.  In 2008, Dean returned to his employer, requesting to be 
reinstated under the USERRA.  Both the hours and the months that Dean would have worked but 
for his military status must be counted in determining his FMLA eligibility.  

The Department of Labor has released a poster providing information on the above amendments 
that were part of the NDAA. The notice is mandatory to post for all employers who fall under the 
FMLA.  
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The final rule also includes two new DOL certification forms that may be used by employees and 
employers to facilitate the certification requirements for the use of military family leave.  
 
Incorporation of New Military Family Leave Entitlements into the FMLA Regulations 
 
In crafting the final regulations on military family leave, the Department was mindful of the special 
circumstances underlying the need for such leave. Since many of the NDAA provisions providing 
for military family leave under the FMLA adopt existing provisions of law generally applicable to 
the military, the Department engaged in extensive discussions with the Departments of Defense 
and Veterans Affairs before finalizing the regulations. The Department also consulted with a 
number of military service organizations. These discussions focused on creating regulatory 
requirements under the FMLA that reflect an understanding of and appreciation for the unique 
circumstances facing military families when a servicemember is deployed in support of a 
contingency operation or injured in the line of duty on active duty, as well as providing appropriate 
deference to existing military protocol. 
 
The Departments of Defense and Veterans Affairs are fully cognizant of the central role each of 
them will play in ensuring that military families are able to avail themselves of the new 
entitlements when needed and to comply with the statutory and regulatory requirements for the 
taking of job-protected leave under the FMLA when a servicemember is deployed or seriously 
injured or ill. The Department also acknowledges the critical role employers play in helping the 
men and women serving in the military, especially those in the National Guard and Reserves. In 
workplaces around the country, employer support is vital to the implementation of the military 
family leave provisions in a manner that recognizes and contributes to the success of the 
members of the military and their families. 
 
In the Notice of Proposed Rules, the Department specifically requested comments on whether the 
new military family leave entitlements should be incorporated into the broader FMLA regulatory 
framework, or whether completely separate, stand-alone regulatory sections should be created 
for one or both of the new entitlements. The Department proposed to adopt many of the same or 
similar procedures for taking military family leave as are applied to other types of FMLA leave and 
suggested a number of sections to which conforming changes would need to be made in order to 
reflect these new leave entitlements.  
 
Among other items, the Department also suggested that the poster and general notice discussed 
in proposed § 825.300(a), the eligibility notice in proposed § 825.300(b), and the designation 
notice in proposed § 825.300(c) would need to incorporate appropriate references to the military 
family leave entitlements. The Department also requested comments on any other regulatory 
sections that should be revised in light of the military family leave entitlements.  
 
After reviewing the public comments, the Department concurs with the majority of comments that 
stated that the procedures used when taking military family leave should be the same as those 
used for other types of FMLA leave whenever possible. The Department believes that this 
approach is beneficial to both employees and employers—each of whom should find it easier to 
apply the same or similar procedures for taking and administering FMLA leave regardless of the 
qualifying reason. Accordingly, the Department has, when feasible, incorporated a discussion of 
the new military family leave entitlements into the proposed regulatory provisions that concern the 
taking of FMLA leave for other qualifying reasons.  The Department also has created four new 
regulatory sections—numbered as §§ 825.126, 825.127, 825.309 and 825.310—which address 
specific employee and employer responsibilities for purposes of military family leave. 
 
The Department received a few comments regarding the incorporation of the military family leave 
entitlements into the proposed FMLA regulatory framework. Taking this comments into 
consideration, they decided to incorporate, wherever feasible, the new military family leave 
entitlements into the proposed FMLA regulations governing the taking of job-protected leave for 
other qualifying reasons. The Department believes that completely separating the military family 
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leave provisions from the provisions governing the taking of other types of FMLA leave would 
create unnecessary confusion and complexity for employees and employers. By integrating the 
military family leave provisions into the amended FMLA regulations where applicable and 
appropriate, employees and employers will be better able to understand their rights and 
obligations under the new entitlements.  Because Congress chose to incorporate the new 
entitlements into the existing FMLA statutory framework rather than create a new entitlement 
separate from the rest of the FMLA, ensuring that the totality of the FMLA regulations reflects the 
new military family leave provisions is both necessary and consistent with congressional intent. 
 
In most cases, these changes are modest technical changes that acknowledge the military leave 
entitlements in the context of the FMLA. For example, some references to certification in the 
regulations have been altered to clarify whether they refer only to ‘‘medical certifications’’ of a 
serious health condition or if they refer also to ‘‘certifications’’ under the military family leave 
provisions. In some places, certain references to an employee’s entitlement to 12 workweeks of 
leave are changed to simply reference the employee’s leave entitlement, including the entitlement 
of up to 26 workweeks for military caregiver leave. In some instances, the changes are more 
substantial, such as in the notice provisions in §§ 825.302 and 825.303, and the general 
description of the FMLA in § 825.100. In addition, several new terms related to the military family 
leave provisions have been added to the definitions in § 825.800 
 
The Department also recognizes that the NDAA amendments to the FMLA created certain new 
concepts that are applicable only to the taking of military family leave. Accordingly, the final rule 
includes four new regulatory sections, numbered §§ 825.126, 825.127, 825.309, and 825.310, 
which address those unique aspects of the military family leave entitlements. Generally speaking, 
§§ 825.126 and 825.127 discuss an employee’s entitlement to qualifying exigency and military 
caregiver leave respectively. 
 
Sections 825.309 and 825.310 of the final rule cover the certification requirements for taking 
qualifying exigency and military caregiver leave respectively. The proposed FMLA provisions 
beginning with § 825.309 and ending with § 825.311 have been renumbered in the final rule as 
§§ 825.311–825.313 to allow for the addition of these two new military family leave certification 
provisions. 
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Coverage Issues 
 
Section 825.106 (Joint employer coverage) 
 
The Department clarifies that Professional Employer Organizations (PEOs) that contract with 
client employers merely to perform administrative functions, including payroll, benefits, regulatory 
paperwork, and updating employment policies, are not joint employers with their clients, provided 
they merely perform such administrative functions. On the other hand, if in a particular fact 
situation a PEO has the right to hire, fire, assign, or direct and control the employees, or benefits 
from the work that the employees perform, such a PEO may be a joint employer with the client 
company depending on all the facts and circumstances. 
 
Section 825.110 (‘‘Eligible’’ employee) 
 
The Department created a new § 825.110(b)(1) to provide that although the 12 months of 
employment need not be consecutive, employment prior to a continuous break in service of five 
years or more need not be counted. The Department’s intent is not to change the three year 
record keeping requirements under FMLA. Thus, employers would have documentation to 
confirm previous employment for a former employee who at the time of rehiring had a break in 
service of three years or less. Where an employee relies on a period of employment that predates 
the employer’s records, it will be incumbent upon the employee to put forth some proof of the 
prior employment. This is consistent with the employee’s obligation to establish if he or she is an 
eligible employee. Of course, in determining whether an employee has met the eligibility criterion, 
an employer may have a policy to consider employment prior to a longer break in service, but in 
that event must do so in a uniform manner for all employees with similar breaks in service. 
 
However, the Department also revised paragraph (b)(2) of this section to address two exceptions 
to the general rule contained in new paragraph (b)(1): a break in service resulting from the 
employee’s fulfillment of military obligations; and a period of approved absence or unpaid leave, 
such as for education or childrearing purposes, where a written agreement or collective 
bargaining agreement exists concerning the employer’s intent to rehire the employee. In these 
situations, employment prior to the break in service must be used in determining whether the 
employee has been employed for at least 12 months, regardless of the length of the break in 
service. 
 
The regulation clarifies that when an employee is on leave at the time he or she meets the 12-
month eligibility requirement, the period of leave prior to meeting the statutory requirement is non-
FMLA leave and the period of leave after the statutory requirement is met is FMLA leave. 
 
Section 825.111 (Determining whether 50 employees are employed within 75 miles) 
 
Adopting a 1994 decision of the 10th Circuit Court of Appeals, the revised regulations modify § 
825.111(a)(3) to state that after an employee who is jointly employed is stationed at a fixed 
worksite for a period of at least one year, the employee’s worksite for purposes of employee 
eligibility is the actual physical place where the employee works. The primary responsibility for 
placement following FMLA leave rests with the primary employer. 
 
The final rule adds the term ‘‘telecommuting’’ in § 825.111(a)(2) to the existing rule’s use of the 
term ‘‘flexiplace.’’ This further clarifies that ‘‘virtual’’ employees who work out of their home do not 
have their personal residence as their worksite; rather, they are considered to work in the ‘‘office 
to which they report and from which assignments are made.’’ 
 
Section 825.113 (Serious Health Condition) 
 
The final regulations clarify that common ailments, can qualify for FMLA protection if they 
otherwise meet the definition of "serious health condition." Current DOL regulations suggest 
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common ailments, such as the common cold, the flu, earaches, upset stomach, minor ulcer, and 
headaches, would not normally be considered serious health conditions covered by the FMLA. 
 
Section 825.115 (Continuing Treatment) 
 
In a case where a male employee is needed to care for (as defined by § 825.124) a pregnant 
spouse who is incapacitated or requires prenatal care, the male employee will be entitled to 
FMLA leave. For example, a male employee’s pregnant spouse may have severe morning 
sickness and need his assistance or he may need to accompany his pregnant spouse to a 
doctor’s appointment for prenatal care. In this case, physical care may not be needed, but 
psychological care may be involved. 
 
The DOL rejected employer pleas that employees with chronic serious health condition provide 
doctor's notes confirming the medical need for absences. The DOL reasoned that such a 
requirement could adversely affect the health of employees. 
 
The Department recognizes that certain conditions, such as asthma and diabetes, continue over 
an extended period of time often without affecting day-to-day ability to work or perform other 
activities but may cause episodic periods of incapacity of less than three days. Although persons 
with such underlying conditions generally visit a health care provider periodically, when subject to 
a flare-up or other incapacitating episode, staying home and self-treatment are often more 
effective than visiting the health care provider (e.g., the asthma sufferer who is advised to stay 
home and inside due to the pollen count being too high). The definition has, therefore, been 
revised to include such conditions as serious health conditions, even if the individual episodes of 
incapacity are not of more than three days duration. 
 
The Department defines the term ‘‘periodic’’ as twice or more a year, based on an expectation 
that employees with chronic serious health conditions generally will visit their health care 
providers with that minimum. 
 
The final rule includes a new paragraph (5) in § 825.115(a) that provides an explanation of 
‘‘extenuating circumstances.’’ The new paragraph provides that the term ‘‘extenuating 
circumstances’’ means circumstances that prevent the follow-up visit from occurring as planned 
by the health care provider, and includes an example of such circumstances. 
 
Section 825.125 (Definition of Health Care Provider) 
 
The Department clarifies the status of PAs as health care providers by adding ‘‘physician 
assistants’’ to the list of recognized health care providers and by deleting the requirement that 
PAs operate ‘‘without supervision by a doctor or other health care provider.’’ 
 
Section 825.126 (Leave Because of a Qualifying Exigency) 
 
The NDAA provides a new qualifying reason for taking FMLA leave which allows eligible 
employees of covered employers to take leave for any qualifying exigency arising out of the fact 
that a spouse, son, daughter, or parent is on active duty or has been notified of an impending call 
or order to active duty in support of a contingency operation. The Department has organized the 
discussion of this new leave entitlement into two major 
categories: (1) An employee’s entitlement to qualifying exigency leave; (2) the specific 
circumstances under which qualifying exigency leave may be taken. 
 
The DOL defined “qualifying exigency” to include the following 8 situations: (1) short-notice 
deployment, (2) military events and related activities, (3) childcare and school activities, (4) 
financial and legal arrangements, (5) counseling, (6) rest and recuperation, (7) post-deployment 
activities, and (8) additional activities. 
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Section 825.127 (Leave To Care for a Covered Servicemember with a Serious Injury or Illness) 
(i.e., ‘‘Military Caregiver Leave’’) 
 
Section 585(a) of the NDAA amends the FMLA to allow an eligible employee who is the spouse, 
son, daughter, parent, or next of kin of a ‘‘covered servicemember’’ to take 26 workweeks of 
leave during a 12-month period to care for the servicemember. This section sets forth definitions 
for ‘‘son or daughter of a covered servicemember,’’ ‘‘parent of a covered servicemember’’ and 
‘‘next of kin’’—all of which are new terms applicable only to the taking of military caregiver leave 
by an eligible employee. 
 
In order for an eligible employee to be entitled to take FMLA leave to care for a servicemember, 
the NDAA requires that the servicemember be a ‘‘covered servicemember’’ who is receiving 
treatment for a ‘‘serious injury or illness’’ that ‘‘may render the member medically unfit to perform 
the duties of the member’s office, grade, rank, or rating.’’ A ‘‘covered servicemember’’ is defined 
by statute as a member of the Armed Forces, including a member of the National Guard or 
Reserves, who is undergoing medical treatment, recuperation, or therapy, is otherwise in 
‘‘outpatient status,’’ or is otherwise on the temporary disability retired list, for a ‘‘serious injury or 
illness.’’ 
 
An eligible employee may take more than one period of 26 workweeks of leave to care for a 
covered servicemember with more than one serious injury or illness only when the serious injury 
or illness is a subsequent serious injury or illness or is a different servicemember. The employee 
is limited to taking no more than 26 workweeks of leave in each “single 12-month period”. 
Spouses working for the same employer are limited to a combined total of 26 workweeks. 
 
Leave that qualifies both as leave to care for a covered servicemember and leave taken to care 
for a family member with a serious health condition during the “single 12-month period” cannot be 
designated and counted as both leave to care for a covered servicemember and leave to care for 
a family member with a serious health condition. 
 
Employee Leave Rights 
 
Section 825.200 (Amount of Leave) 
 
If an employee is not required to be at work because of a holiday on the day he or she requested 
leave, then no leave would be charged to the employee’s FMLA entitlement. Thus, the 
Department revised language in § 825.200(f) to clarify that, if an employee needs less than a full 
week of FMLA leave, and a holiday falls within the partial week of leave, the hours that the 
employee does not work on the holiday cannot be counted against the employee’s FMLA leave 
entitlement if the employee would not otherwise have been required to report for work on that 
day. If an employee needs a full week of leave in a week with a holiday, however, the hours the 
employee does not work on the holiday will count against the employee’s FMLA entitlement. 
 
Section 825.203 (Scheduling of Intermittent or Reduced Schedule Leave) 
 
Revised § 825.203 clarifies that an employee who takes intermittent leave when medically 
necessary has a statutory obligation to make a ‘‘reasonable effort’’ as opposed to an ‘‘attempt’’ to 
schedule leave so as not to disrupt unduly the employer’s operations. 
 
Section 825.205 (Increments of Leave for Intermittent or Reduced Schedule Leave) 
 
When an employee takes FMLA leave on an intermittent or reduced leave scheduler basis, the 
employer must account for the leave using an increment no greater than the shortest period of 
time that the employer uses to account for use of other forms of leave provided that it is not 
greater than one hour and provided that an employee’s FMLA leave entitlement may not be 
reduced by more than the amount of leave actually taken.  
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Responding to requests for stronger or clearer regulatory provisions prohibiting FMLA 
interference and discrimination, the DOL revised language setting forth the remedy for interfering 
with an employee's rights under the FMLA. Specifically, employers may be liable "for 
compensation and benefits lost by reason of the violation, for other actual monetary losses 
sustained as a direct result of the violation, and for appropriate equitable or other relief, including 
employment, reinstatement, promotion or any other relief tailored to the harm suffered." 
 
Also in this section, the Department wishes to make clear that when an employee is performing 
light duty assignment, that employee’s rights to FMLA leave and to job restoration are not 
affected by such light duty assignment. If an employee is voluntarily performing a light duty 
assignment and performing work, the employee is not on FMLA leave and the employee should 
not be deprived of future FMLA-qualifying leave when performing such work. By deleting this 
language, the Department in no way intends to discourage employees and employers from 
engaging in such light duty work arrangements.  
 
The DOL declined various requests to require employees to accept light duty work in lieu of 
taking FMLA leave. 
 
Finally, in the interest of clarity, the Department made explicit in paragraph (d) that employees 
and employers should be permitted to voluntarily agree to the settlement of past claims without 
having to first obtain the permission or approval of the Department or a court.  
 
Employer Notice Requirements 
 
Section 825.300 (Employer Notice Requirements) 
 
Revised § 825.300 is divided into separate paragraphs that address the major topics of ‘‘(a): 
[g]eneral notice’’; ‘‘(b): [e]ligibility notice’’; ‘‘(c): [d]esignation notice’’; and ‘‘(d): [c]onsequences of 
failing to provide notice’’. The ‘‘general notice’’ requirement requires an employer to post a notice 
explaining the Act’s provisions and complaint filing procedures, and to provide this same notice in 
employee handbooks or by distributing a copy annually. The ‘‘eligibility notice’’ provides notice to 
the employee that he or she is an eligible employee under FMLA (as defined in § 825.110), has 
FMLA leave available, and has certain rights and responsibilities. Within five business days of 
having obtained sufficient information to determine whether the requested leave is being taken for 
a qualifying reason, the employer must provide the employee with a notice regarding designation 
of FMLA leave— referred to as the ‘‘designation notice.’’ The designation notice informs the 
employee whether the particular leave requested will be designated as FMLA leave. 
 
General Notice Requirements 
 
The revised § 825.300(a) is a ‘‘general notice requirement’’ that merges the poster/notice 
requirement contained in current § 825.300 with the written guidance required in current § 
825.301(a). In the final rule §825.300(a)(1) maintains the statutory requirement that every 
covered employer post and keep posted in conspicuous places on its premises a notice providing 
information about the FMLA. If employers have employee handbooks or other written materials 
concerning benefits and leave, such written materials must include the general notice information. 
Where such materials do not exist, the final rule requires an employer to provide the general 
notice to new employees upon being hired, rather than requiring that it be distributed to all 
employees. 
 
Given the growth of the Internet since the Department issued the 1995 regulations, however, as 
well as the practical realities that more and more employees do not physically report to a central 
location, the Department clarifies that this posting requirement may be satisfied through an 
electronic posting of the notice as long as it otherwise meets the requirements of this section. To 
provide sufficient notice required by the statute, the employer must make sure that the 
information is accessible to applicants as well as employees, so simply posting such information 
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The DOL also addressed the issue of overtime in this section by clarifying that missed overtime 
must be counted against the employee's FMLA leave entitlement if the employee would otherwise 
be required to report for duty but for the taking of FMLA leave.  

Section 825.207 (Substitution of Paid Leave) 
 
The Department clarifies that the terms and conditions of an employer’s paid leave policies apply 
and must be followed by the employee in order to substitute any form of accrued paid leave—
including, for example, paid vacation, personal leave, family leave, ‘‘paid time off’’ (PTO), or sick 
leave. 
 
The Department also added language clarifying that, when providing notice of eligibility for FMLA 
leave to an employee pursuant to § 825.300, an employer must make the employee aware of any 
additional requirements for the use of paid leave and must inform the employee that he/she 
remains entitled to unpaid FMLA leave even if he/she chooses not to meet the terms and 
conditions of the employer’s paid leave policies. Employers may not discriminate against 
employees on FMLA leave in the administration of their paid leave policies. 
 
Leave taken pursuant to a disability leave plan would be considered FMLA leave for a serious 
health condition and counted in the leave entitlement permitted under FMLA if it meets the criteria 
set forth in §§ 825.112-115. 
 
Further changes were made to the current § 825.207(h), which states that when an employer’s 
procedural requirements for taking paid leave are less stringent than the requirements of the 
FMLA, employees cannot be required to comply with higher FMLA standards, has been deleted 
because it does not properly implement section 103 of the FMLA, which states that employers 
may require sufficient FMLA certification in support of any request for FMLA leave for either the 
employee’s own serious health condition or a covered family member’s serious health condition. 
 
Finally, the Department revised the rules to allow the use of compensatory time accrued by public 
agency employees under the Fair Labor Standards Act (FLSA) to run concurrently with unpaid 
FMLA leave when leave is taken for an FMLA qualifying reason. 
 
Section 825.212 (Employee Failure to Make Health Premium Payments) 
 
The Department added language to current paragraph (c) of this section to make clear that if an 
employer allows an employee’s health insurance to lapse due to the employee’s failure to pay his 
or her share of the premium as set forth in the regulations, the employer still has a duty to 
reinstate the employee’s health insurance when the employee returns to work and can be liable 
for harm suffered by the employee if it fails to do so. 
 
Section 825.215 (Equivalent Position) 
 
The Department changed paragraph (c)(2) regarding bonuses to allow an employer to disqualify 
an employee from a bonus or award predicated on the achievement of a goal where the 
employee fails to achieve that goal as a result of an FMLA absence. If a bonus or other payment 
is based on the achievement of a specified goal such as hours worked, products sold or perfect 
attendance, and the employee has not met the goal due to FMLA leave, then the payment may 
be denied. 
 
Of course, an employer could not disqualify only those individuals on FMLA-qualified leave and 
allow other employees on other forms of non-FMLA leave to receive such an award without 
violating the FMLA’s non-discrimination requirement. 
 
Section 825.220 (Protection for Employees Who Request Leave or Otherwise Assert FMLA 
Rights) 
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on an intranet that is not accessible to applicants will not meet the requirements. Electronic 
posting could be accomplished, for example, by posting the notice in a conspicuous manner on 
the employer’s Internet webpage inviting applicants to apply if the employer accepts applications 
only through the Internet. If the employer also accepts applications on-site, however, the notice 
would have to be physically posted for applicants to view on-site unless the employer had a 
computer kiosk available for applicants to view the poster on-line. Similarly, in order for electronic-
only posting to provide sufficient notice to employees, all employees must have access to 
company computers that post the information in a conspicuous manner. 
 
In the final rule, the Department has also updated the prototype general notice to indicate more 
clearly the type of information an employee may need to provide to his or her employer for the 
notice to be ‘‘sufficient.’’ See §§ 825.302 and 825.303. 
 
Additionally, the final rule applies the same ‘‘significant portion of workers not literate in English’’ 
standard for translation of the notification of eligibility and rights and responsibilities in § 
825.300(b)(2) and (c)(1). 
 
The Department decided to increase the civil money penalty for violation of this posting to 
$110.00 to meet requirements of the Debt Collection Improvement Act of 1996. 
 
Eligibility Notice 
 
Under the final rule the employer is required to notify the employee whether leave is still available 
in the applicable 12-month period. If the employee is not eligible or has no FMLA leave available, 
then the notice must indicate at least one reason why the employee is sets the time frame for 
providing the eligibility notice to five business days The Department believes that setting this time 
frame to five business days affords the employer with the opportunity to calculate more accurately 
whether the employee is, in fact, eligible without compromising the employee’s FMLA rights. 
 
The regulations clarify that the eligibility notice must be provided ‘‘at the commencement of the 
first instance of leave in the 12- month FMLA leave year for each FMLA qualifying reason’’ and 
that eligibility to take FMLA leave ‘‘as to that reason for leave does not change during the leave 
year.’’ If an employee needs FMLA leave due to a different FMLA-qualifying reason in the same 
leave year and is determined not to be eligible as to that second qualifying reason, the final rule 
requires the employer to notify the employee of the change in eligibility status within five business 
days, absent extenuating circumstances, of the employee’s request for leave due to the second 
reason. 
 
Rights and Responsibility Notice 
 
If the employee is eligible for FMLA leave, then the regulations also require that the employer 
inform the employee of the employee’s rights and responsibilities, such as any requirement to 
provide sufficient medical certification, pay premiums for continuing benefits, and job restoration 
rights upon expiration of FMLA leave. The employer is required to provide this notice to 
employees at the same time they provide the eligibility notice.  
 
The Department also added language indicating that employers should include a statement of the 
employee’s essential job functions with the designation notice if they will require that those 
functions be addressed in a fitness-for-duty certification. 
 
If leave has already begun, the notice should be mailed to the employee’s address of record. 
Revised § 825.300(b)(7) states that if information changes, the employer should provide notice to 
the employee of any information that has changed within five business days, a change from the 
current two-day requirement. The proposal also contains new language stating that the employer 
should include the medical certification form, if the employer requires such information, along with 
the eligibility notice. 
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Designation Notice 
 
The revised designation notice requires that an employer notify the employee within five business 
days (a change from the current requirement of two business days) absent extenuating 
circumstances that leave is designated as FMLA leave once the employer has sufficient 
information to make such a determination. Only one designation notice is required for each 
FMLA-qualifying reason per leave year, regardless of whether the leave is taken as a continuous 
block of leave or on an intermittent or reduced leave schedule basis. 
 
The designation notice also contains a provision that expressly requires the employer to inform 
the employee of the number of hours, days or weeks, if possible, that will be designated as FMLA 
leave. The final rule permits the employer to notify the employee of the hours counted against the 
FMLA leave entitlement orally and follow up with written notification on a pay stub at the next 
payday (unless the next payday is in less than one week, in which case the notice must be no 
later than the subsequent payday). 
 
In situations in which the amount of leave to be taken is not known at the designation stage (e.g., 
when unforeseeable intermittent leave will be needed), the final rule modifies the employer’s 
obligation, requiring employers to inform the employee of the number of hours counted against 
the FMLA leave entitlement only upon employee request, and no more often than every 30 days if 
FMLA leave was taken during that period. 
 
If the employer will require that the fitness-for-duty certification specifically address the 
employee’s ability to perform the essential functions of the employee’s job, the employer must 
provide the employee with a list of the essential functions no later than with the designation notice 
required by final § 825.300(d), and the employer must also indicate in the designation notice that 
the fitness-for-duty certification must address the employee’s ability to perform those essential 
functions. 
 
Further, the final rule adds a new § 825.300(d)(5) that requires employers to notify employees if 
the information in the designation notice changes. For example, if an employee exhausts his or 
her FMLA leave entitlement and the leave will no longer be designated as FMLA leave, the 
employer must provide the employee with written notice of this change consistent with this 
section. 
 
Remedy Provision 
 
The Department has included a provision explaining that failure to comply with the notice 
requirements set forth in this section could result in the interference with, restraint of, or denial of 
the use of FMLA leave. If the employee is able to demonstrate harm as a result of the employer’s 
failure to provide notice of eligibility or designation of FMLA leave as required, an employer may 
be liable for the harm suffered as a result of the violation, such as lost compensation and 
benefits, other monetary losses, and appropriate equitable or other relief, including employment, 
reinstatement or promotion. 
 
Section 825.301 (Employer Designation of FMLA Leave) 
 
This section outlines employee responsibilities of requesting leave. If there is a dispute between 
an employer and an employee as to whether leave qualifies as FMLA leave, it should be resolved 
through discussions between the employee and employer. Such discussions and the decision 
must be documented. 
  
The regulations state that in all cases where a leave is FMLA-qualifying, an employer and an 
employee can mutually agree that leave be retroactively designated as FMLA leave. 
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Employee Notice Requirements 
 
Section 825.302 (Employee Notice Requirements for Foreseeable FMLA Leave) 
 
Timing of Notice 
 
The final rule § 825.302(a) retains both the current requirement that an employee must give at 
least 30 days’ notice when the need for FMLA leave is foreseeable at least 30 days in advance, 
and the requirement that notice be provided ‘‘as soon as practicable’’ if leave is foreseeable but 
30 days’ notice is not practicable. The determination of when an employee could practicably 
provide notice must take into account the individual facts and circumstances. The Department 
further requires that when an employee gives less than 30 days’ advance notice, the employee 
must respond to a request from the employer and explain why it was not practicable to give 30 
days’ notice. 
 
In the final rule, the same requirements for providing notice for foreseeable leave that apply to 
existing FMLA leave are extended to military caregiver leave. The rule also makes clear that the 
30-day advanced notice requirement for foreseeable leave does not apply to qualifying exigency 
leave. Employees are not obligated to provide notice to an employer when they first become 
aware of a covered family member’s active duty or call to active duty status. The Department 
believes this is an unnecessary requirement because many employees with a covered military 
member may never need to use qualifying exigency leave. Notice for qualifying exigency leave 
should be provided when the employee first seeks to take leave for a qualifying exigency. 
 
Content of Notice 
 
The Department retained the standard that an employee need not assert his or her rights under 
the FMLA or even mention the FMLA to put the employer on notice of the need for FMLA leave, 
but at the same time employees must provide sufficient information to make an employer aware 
that FMLA rights may be at issue. The Department clarifies that sufficient information must 
indicate that the employee is unable to perform the functions of the job (or that a covered family 
member is unable to participate in regular daily activities), the anticipated duration of the 
absence, and whether the employee (or family member) intends to visit a health care provider or 
is receiving continuing treatment. 
 
The revised rule also states that employees must respond to employers’ inquiries designed to 
determine whether leave is FMLA qualifying or risk losing FMLA protection if the employer is 
unable to determine whether the leave qualifies. 
 
Complying with Employer Policy 
 
The revision of § 825.302(d) retains the current rule providing that an employer may require an 
employee to comply with the employer’s usual notice and procedural requirements for calling in 
absences and requesting leave. However, the Department eliminated the current language 
stating that an employer cannot delay or deny FMLA leave if an employee fails to follow such 
procedures. Where an employee does not comply with the employer’s usual notice and 
procedural requirements, and no unusual circumstances justify the failure to comply, FMLA-
protected leave may be delayed or denied unless the employer’s policy requires notice to be 
given sooner than set forth in the FMLA. 
 
The Department clarifies that, absent unusual circumstances, employees may be required to 
follow established call-in procedures (except one that imposes a more stringent timing 
requirement than the regulations provide), and failure to properly notify employers of absences 
may cause a delay or denial of FMLA protections. 
 
Scheduling and Planned Medical Treatment 
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When planning medical treatment, the employee must consult with the employer and make a 
reasonable effort to schedule the treatment so as not to disrupt unduly the employer’s operations, 
subject to the approval of the health care provider.  
 
Section 825.303 (Employee Notice Requirements for Unforeseeable FMLA Leave) 
 
Timing of Notice 
 
In the case of unforeseeable leave, the Department maintained the requirement that an employee 
provide notice as soon as practicable under the facts and circumstances of the particular case. 
While this is the same standard as notice for FMLA leave that is foreseeable less than 30 days in 
advance, the Department is aware that the employer’s need for prompt notice of the need for 
leave is heightened in situations in which the need for leave is not foreseeable. Accordingly, the 
Department expects that in all but the most extraordinary circumstances, employees will be able 
to provide notice to their employers of the need for leave at least prior to the start of their shift. 
 
To emphasize the importance of notice when the need for FMLA leave was unforeseen, the 
Department added language to §825.303(a) to clarify that it is expected employees will provide 
notice to their employers promptly.  
 
Content of Notice When ‘‘Not Foreseeable’’ 
 
The regulations require that the employee provide the employer with sufficient information to put 
the employer on notice that the absence may be FMLA-protected. 
 
In addition, because issues are frequently raised with employees giving notice of unforeseen 
absences by simply calling in ‘‘sick,’’ revised §825.303(b) clarifies that calling in with the simple 
statement that the employee or the employee’s family member is ‘‘sick’’ without providing more 
information will not be considered sufficient notice to trigger an employer’s obligations under the 
Act in the case of unforeseeable leave. Of course, many unforeseeable conditions do develop 
and deteriorate over a period of a few days, and a condition that did not initially appear to be a 
serious health condition may develop into one. The employee would be expected to provide the 
employer the additional information needed to determine if the serious health condition standard 
is met as it became available. 
 
Complying With Employer Policy When ‘‘Not Foreseeable’’ 
 
The rules §825.303(c) clarifies that an employee must comply with the employer’s usual 
procedures for calling in and requesting unforeseeable leave, except when extraordinary 
circumstances exist (or the procedure imposes a more stringent timing requirement than the 
regulations provide), such as when the employee or a family member needs emergency medical 
treatment. 
 
If an employee fails to follow the employer’s call-in procedures (assuming any required timing is 
not more stringent than required by §825.303(a)), except under extraordinary circumstances, then 
the employer may delay or deny FMLA coverage until the employee complies with the rules. 
 
Employers may not enforce advance written notice requirements where the leave is due to a 
medical emergency. 
 
Section 825.305 (Medical certification, general rule) 
 
The employer should request that an employee furnish certification at the time the employee 
gives notice of the need for leave or within five business days thereafter or in the case of 
unforeseen leave, within five business days after the leave commences.  
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The employee must provide the requested certification to the employer within 15 calendar days 
after the employer’s request unless it is not practicable. 
 
When an employer determines that a certification is incomplete or insufficient, the employer must 
state in writing what additional information is necessary and provide the employee with seven 
calendar days to cure the deficiency. Additional time must be allowed where the employee 
notifies the employer within the seven-calendar day period that he or she is unable to obtain the 
additional information despite diligent good faith efforts. 
 
The Department also added a provision allowing for annual medical certifications in those cases 
in which the serious health condition extends beyond a leave year. 
 
Section 825.306 (Content of medical certification for leave taken because of an employee’s own 
serious health condition or the serious health condition of a family member) 
 
This section addresses how much information an employer can obtain in the medical certification 
to substantiate the existence of a serious health condition (of the employee or a family member) 
and the employee’s need for leave due to the condition. This section also explains that the 
Department provides an optional form (Form WH–380) for use in the medical certification 
process; other forms may be used, but they may only seek information related to the condition for 
which leave is sought, and no additional information beyond that contained in the WH–380 may 
be required. 
 
In response to expressed dissatisfaction over the current WH-380 form medical certification form, 
the DOL has completely revamped the medical certification form. The changes simplify the form 
and elicit the information needed to grant or deny leave.  

The new form includes three sections. In Section I, the employer is required to list the work 
schedule and essential job duties of the employee's position. The essential job duties listed on 
the new medical certification form will be used later in the fitness-for-duty process. Section II asks 
the employee to fill out basic identifying information.  The most significant changes to the form are 
included in Section III, the health care provider's portion. This section inquires into the specific 
medical facts which support the need for leave. The health care provider must list the symptoms, 
diagnosis, medications or other information which relates to the requested leave. If the employee 
requests leave on an intermittent or reduced schedule basis, the health care provider must state 
the leave is medically necessary. The form also includes specific questions as to the treatment 
schedule, the length of appointments, the estimated part-time/reduced schedule needed (if any) 
and information as to flare-ups.  

The Department added a new § 825.306(d), which clarifies that where a serious health condition 
may also be a disability, employers are not prevented from following the procedures under the 
ADA for requesting medical information. 
 
Section 825.307 (Authentication and clarification of medical certification for leave taken because 
of an employee’s own serious health condition or the serious health condition of a family member; 
second and third opinions) 
 
Revised § 825.307(a) clarifies the limited nature of the authentication process and removes the 
requirement of employee consent to authenticate the certification. To make such contact, the 
employer must use a health care provider, a human resources professional, a leave 
administrator, or a management official. Under no circumstances may the employee’s direct 
supervisor contact the employee’s health care provider. Employers may also only clarify that 
which is on the medical certification. Employers may not ask health care providers for additional 
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information beyond that required by the certification form. The requirements of HIPAA must be 
satisfied in regards to employee privacy. 
 
The regulations state that such contact by the employer may only take place after the employee 
has been afforded the opportunity to cure any deficiencies with the certification. Language has 
also been added to make clear that if such consent is not given, an employee may jeopardize his 
or her FMLA rights if the information provided is incomplete or insufficient. 
 
In order to assist individuals referring to the regulations on second and third opinions, changes 
have been made to timeframes. The timeframe for employers to provide employees with copies 
of second and third medical opinions upon the employees’ request under paragraph (d) extended 
from two to five business days, to be uniform with other similar timeframes. 
 
Section 825.308 (Recertifications for leave taken because of an employee’s own serious health 
condition or the serious health condition of a family member) 
 
The Department restructured § 825.308 for the sake of clarity. Paragraph (a), titled ‘‘30-day rule,’’ 
merely states a general rule that an employer may request recertification no more often than 
every 30 days and only in connection with the absence of the employee.  
 
Paragraph (b), titled ‘‘[m]ore than 30 days,’’ explains, consistent with the existing regulation, that if 
a minimum duration for the period of incapacity is specified, the employer may not request 
recertification until that time period has expired, but adds that in all cases, recertifications may be 
requested every six months. 
 
The Department believes that it would be reasonable for employers to obtain recertifications 
every six months in circumstances in which the certification indicates that the condition will last for 
an extended period of time. An extended period of time includes not only specific months or years 
(e.g., one year) but certified durations of ‘‘indefinite,’’ ‘‘unknown,’’ or ‘‘lifetime.’’ 
 
Paragraph (c) of this section explains, with some modifications to the current rule, what 
circumstances must exist to request medical recertification in less than 30 days and is now titled 
‘‘[l]ess than 30 days.’’ The paragraph explains that recertification may be requested in less than 
30 days if the employee requests an extension of leave, the circumstances have changed 
significantly based on the duration or frequency of the absence or the nature or severity of the 
illness, or if the employer receives information that casts doubt upon the employee’s stated 
reason for the absence or the continuing validity of the certification. 
 
The employee must provide the requested recertification to the employer within the timeframe 
requested by the employers which must allow at least 15 calendar days. 
 
As stated in the current regulations, the employee is responsible for the costs associated with the 
recertification and that no second or third opinion may be required. 
 
Section 825.309 (Certification for leave taken because of a qualifying exigency) 
 
The first time an employee requests leave because of a qualifying exigency arising out of the 
active duty of a covered military member, an employer may require the employee to provide a 
copy of the covered military member’s active duty orders or other documentation issued by the 
military which indicates that the covered member is on active duty and the dates of the covered 
military member’s active duty service. This information need only be provided to the employer 
once. If the certification is complete and sufficient then the employer may not ask for additional 
information unless the qualifying exigency involves a third party. The employer may, however, 
contact the Department of Defense to verify that the member is on active duty or status but may 
not request additional information. The employee’s permission is not required. 
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Section 825.310 (Certification for leave taken to care for a covered servicemember) 
 
Section 825.310 of the final rule provides that when leave is taken to care for a covered 
servicemember with a serious injury or illness, an employer may require an employee to support 
his or her request for leave with a sufficient certification. Section 825.310(a) of the final rule 
permits an employer to require that certain necessary information to support the request for leave 
be supported by a certification from one of the following authorized health care providers: (1) A 
DOD health care provider; (2) a VA health care provider; (3) a DOD TRICARE network authorized 
private health care provider; or (4) a DOD non-network TRICARE authorized private health care 
provider. 
 
Section 825.310(b)–(c) of the final rule sets forth the information an employer may request from 
an employee (or the authorized health care provider) in order to support the employee’s request 
for leave. As indicated in § 825.310(d) of the final rule, the Department has developed a new 
optional form, Form WH–385, which may be used to obtain appropriate information to support an 
employee’s request for leave to care for a covered servicemember with a serious injury or illness. 
An employer may use this optional form, or another form containing the same basic information; 
however, as is the case for any required certification for leave taken to care for a family member 
with a serious health condition, no information may be required beyond that specified in 
§ 825.310 of the final rule. 
 
Section 825.312 (Fitness-for-duty certification) 
 
The Department added a sentence clarifying that employees have the same obligation to provide 
a complete certification or provide sufficient authorization to the health care provider to provide 
the information directly to the employer at the fitness-for-duty stage as they do in the initial 
certification stage. 
 
An employer may seek a fitness-for-duty certificate only with regard to the particular health 
condition that caused the employee’s need for FMLA leave. The employer may provide the 
employee with a list of the employee’s essential job duties together with the eligibility notice, in 
which the employer advises the employee of the necessity for a fitness-for-duty certification. If the 
employer provides such a list of essential functions, it may require the employee’s health care 
provider to certify that the employee can perform them. If the employer wants the health care 
provider to consider a list of essential functions, it must provide them with the designation notice. 
 
The regulation retains the basic fitness-for-duty certification procedures, but states that for 
purposes of authenticating and clarifying the fitness-for-duty statement, the employer may contact 
the employee’s health care provider. The proposal also replaces the requirement that the 
certification must only be a “simple statement” with the statutory language that the employee 
must obtain a certification from his or her health care provider that the employee is able to 
resume work.  
 
The statement in the current regulations that no additional information may be acquired has been 
deleted, as the process of clarifying the fitness-for-duty certification may result in the employer 
obtaining additional information not initially provided on the fitness-for-duty certification. But the 
employer may not request or require additional information in a certification to establish fitness-
for-duty other than what is specified under these regulations. 
 
Under both the current and revised regulations, the employee is responsible for the cost of 
obtaining a fitness-for-duty certification. 
 
The Department added language, consistent with current regulations, to make clear that the 
employee is not entitled to the reinstatement protections of the Act if he or she does not provide 
such a requested certification or request additional FMLA leave. 
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The Department also clarified that an employer be permitted to require an employee to furnish a 
fitness-for-duty certificate every 30 days if an employee has used intermittent leave during that 
period and reasonable safety concerns exist. 
 
Section 825.313 (Failure to provide medical certification) 
 
In the new regulations, the Department explains more clearly the implications of an employee’s 
failure to provide the medical certification in a timely manner. Currently, the regulation states that 
an employer may ‘‘delay the taking of FMLA leave.’’ If the employee takes leave without timely 
providing a sufficient medical certification for foreseeable leave, then any leave during the time 
period that the certification was ‘‘delayed’’ is not FMLA-protected. To make sure both employees 
and employers understand the intended meaning of this provision, the Department amended the 
wording to state that the employer may ‘‘deny FMLA coverage’’ for the period at issue. 
 
The employer may appropriately enforce its attendance policy which may result in disciplinary 
action being taken against the employee. The regulations provide that if a recertification is not 
provided within 15 days of the request, or as soon as practicable, the employer may deny the 
continuation of the FMLA leave protections until the recertification is provided. 

The Revised Regulations provide for the following consequences if employees fail to provide 
timely medical certifications:  

• Foreseeable leave: Employers may deny FMLA coverage until the required certification is 
provided.  

• Unforeseeable leave: Employers may deny FMLA coverage until sufficient certification is 
provided. If employees never produce certifications, leaves are not considered FMLA leave.  

• Recertifications: Employers may deny continuation of the FMLA leave protections until the 
employee produces the recertification. If employees never produce the recertification, none of 
the time off is considered FMLA leave.  

• Fitness-for-duty certifications: Employers may delay restoration until the certification is 
provided. Unless employees provide either a fitness-for-duty certification or a new medical 
certification for a serious health condition, employees may be terminated.  

 
Section 825.702 (Interaction with Federal and State anti-discrimination laws) 
 
On July 22, 2002, the DOL issued guidance stating that, based upon the reinstatement rights 
provided by USERRA, an employee is entitled to credit for FMLA eligibility purposes for the 
months and hours that the employee would have worked during the 12 months preceding the 
start of the leave but for his or her qualifying active duty uniformed service. This guidance has 
been incorporated into paragraph (g) of the final regulations. 
 
Definitions 
 
Section 825.800 highlights the definitions of important FMLA terms including those that refer to 
leave to care for a servicemember. Highlights of terms that appear due to the addition of the 
military caregiver leave are listed below: 
 
The term ‘‘Active duty’’ is defined by H.R. 4986 as duty under a call or order to active duty under 
a provision of law referred to in 10 U.S.C. 101(a)(13)(B). 
 
‘‘Contingency operation’’ is defined by the military family leave provisions of H.R. 4986 as a 
military operation designated by the Secretary of Defense in which members of the armed forces 
are or may become involved in military actions, operation, or hostilities against an enemy of the 
United States or against an opposing military force. 
 



                                                                                                                    FMLA Regulatory Updates Compliance Guide 
 

Personnel Concepts 
28

‘‘Covered servicemember’’ is defined by the military family leave provisions of H.R. 4986 as a 
member of the Armed Forces (including National Guard or Reserves) ‘‘who is undergoing medical 
treatment, recuperation, or therapy, is otherwise in outpatient status, or is otherwise on the 
temporary disability retired list, for a serious injury or illness.’’ 
 
The Department’s includes that any treatment, recuperation, or therapy provided to a 
servicemember for a serious injury or illness, and not just that provided by the Armed Forces, is 
covered. 
 
‘‘Outpatient status’’ for a covered servicemember is defined by the military family leave provisions 
of H.R. 4986 as the status of a member of the Armed Forces assigned to (a) a medical treatment 
facility as an outpatient or (b) a unit established to provide command and control of members of 
the Armed Forces receiving medical care as outpatients. 
 
‘‘Next of kin’’ is defined by the military family leave provisions of H.R. 4986 as the nearest blood 
relative other than the covered service member’s spouse, parent, son, or daughter. The 
regulations list the order or priority. 
 
‘‘Serious injury or illness’’ in the case of members of the Armed Forces, National Guard or 
Reserves is defined by the military family leave provisions of H.R. 4986 as ‘‘an injury or illness 
incurred by the member in line of duty on active duty in the Armed Forces that may render the 
member medically unfit to perform the duties of the member’s office, grade, rank, or rating.’’ 
 
“Son or daughter of a covered servicemember”  means a covered servicemember’s biological, 
adopted, or foster child, stepchild, legal ward, or a child for whom the covered servicemember 
stood in loco parentis, and who is of any age. 
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State Laws 

A number of states (California, Connecticut, Hawaii, Maine, Minnesota, New Jersey, Oregon, 
Rhode Island, Vermont, Washington, and Wisconsin) and the District of Columbia have also 
enacted family and medical leave laws, some of which provide greater amounts of leave and 
benefits than those provided by FMLA, and/or provide benefits to employees who are not eligible 
for FMLA leave. In those situations where an employee is covered by both Federal and state 
FMLA laws, the employee is entitled to the greater benefit or more generous rights provided 
under the different parts of each law.  

As stated in 29 CFR 825.701 

(a) Nothing in FMLA supersedes any provision of State or local law that provides 
greater family or medical leave rights than those provided by FMLA. The 
Department of Labor will not, however, enforce State family or medical leave 
laws, and States may not enforce the FMLA. Employees are not required to 
designate whether the leave they are taking is FMLA leave or leave under State 
law, and an employer must comply with the appropriate (applicable) provisions of 
both. An employer covered by one law and not the other has to comply only with 
the law under which it is covered. Similarly, an employee eligible under only one 
law must receive benefits in accordance with that law. If leave qualifies for FMLA 
leave and leave under State law, the leave used counts against the employee's 
entitlement under both laws. (See chapter on Regulation Text for the complete 
text of this section) 

 
For example, if a state only allows an employee to take six weeks of half-pay for a temporary 
leave for pregnancy, the employee would be entitled to take an additional six weeks of unpaid 
FMLA or accrued paid leave under the FMLA. Likewise, if an employee should be allowed to 
follow a shorter notice period outlined under a state law unless the employee is requesting more 
leave than is allowed by the state. In that case, they would have to abide by FMLA notice 
requirements. 
 
If an employer is in a state that has their own leave laws, the first thing that they need to 
determine is which laws apply. If for example, the employee is requesting leave under their 
state law to care for a domestic partner, then only the state regulations would apply as this is not 
a requirement under federal law. If the employee is taking leave to care for an ailing child then the 
employer must determine whether the state law or FMLA provides the employee the greater 
benefit or more generous rights. The same would apply to notice and certification requirements.  
 
If both state law and FMLA apply then the leave runs concurrently. Using the example above, if 
an employee was taking a six week leave under the state law for a pregnancy, that time would 
count against both the 12 weeks allowed by the FMLA and the six weeks allowed by state law. 
 
Conversely, if only one law applies then the employee can “stack” the leave meaning that if 
their leave counts under one law and not the other then the employee will still have leave left 
under the remaining law. This could mean that an employee is entitled to more than 12 weeks of 
leave in a given year. For example, if an employee takes six weeks off to care for an ailing sibling 
under state law, that employee would still be entitled to 12 weeks off under the FMLA since the 
FMLA does not designate time to care for a sibling. 

To assist employers in determining which laws to comply with, the following pages compare the 
provisions of the FMLA with similar state statutes. Unless noted, the comparison only reflects the 
statutes that have been enacted by the states, not regulations that may have been enacted by the 
responsible state agency.  
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California  

  FEDERAL ELEMENTS STATE ELEMENTS 
Employer Covered Private Employers of 50 or more Employees in at least 

20 weeks of the current or preceding year  

Public agencies, including state, local, and Federal 
Employers  

Local education agencies covered under special 
provisions 

Anyone who directly employs 50 or more Employees  

The state and any political or civil subdivision of the state 
and cities 

No special provision for education agencies 

Employees 
Eligible 

Worked for Employer for at least 12 months - which 
need not be consecutive; worked at least 1,250 hours 
for Employer during 12 months preceding leave; and 
employed at Employer worksite with 50 or more 
Employees or within 75 miles of Employer worksites with 
a total of 50 or more Employees 

Similar to Federal provision, including worksite proviso 

Leave Amount Up to a total of 12 weeks during a 12-month period; 
however, leave for birth, adoption, foster care, or to care 
for a parent with a serious health condition must be 
shared by spouses working for same Employer 

Similar to Federal provision  

Under separate statute, State Employees may receive up 
to 12-months leave for pregnancy, childbirth, or adoption, 
or care for newborn 

No requirement that spouses share leave. Under 
separate statute, employers are required to provide a 
female employee affected by pregnancy, childbirth, or 
related medical condition the same benefits as provided 
employees on temporary disability (for a period of 6 
weeks or less). An employee also is entitled to take 
pregnancy leave for a reasonable period of time not to 
exceed 4 months. 

Type of Leave Unpaid leave for birth, placement of child for adoption or 
foster care, to provide care for Employee's own parent 
(including individuals who exercise parental 
responsibility under state law), child under 18 or a 
dependant adult child, or spouse with serious health 
condition, or Employee's own serious health condition 

Similar to Federal provision 

Serious Health 
Condition 

Illness, injury, impairment, or physical or mental 
condition involving incapacity or treatment connected 
with inpatient care in hospital, hospice, or residential 
medical-care facility; or, continuing treatment by a health 
care provider involving a period of incapacity: (1) 
requiring absence of more than 3 consecutive calendar 
days from work, school, or other activities; (2) due to a 
chronic or long-term condition for which treatment may 
be ineffective; (3) absences to receive multiple 
treatments (including recovery periods) for a condition 
that if left untreated likely would result in incapacity of 
more than 3 days; or (4) due to any incapacity related to 
pregnancy or for prenatal care 

Similar to Federal provision  

  

Health Care 
Provider 

Doctors of medicine or osteopathy authorized to practice 
medicine or surgery; podiatrists, dentists, clinical 
psychologists, clinical social workers, optometrists, 
chiropractors (limited to manual manipulation of spine to 
correct subluxation shown to exist by x-ray), nurse 
practitioners, and nurse-midwives, if authorized to 

Medical physician, surgeon, or osteopathic physician 
certified by California or licensed in another jurisdiction 



                                                                                                                    FMLA Regulatory Updates Compliance Guide 
 

Personnel Concepts 
73

practice under State law and consistent with the scope 
of their authorization; Christian Science practitioners 
listed with the First Church of Christ, Scientist in Boston, 
MA; any provider so recognized by the Employer or its 
group health plan's benefits manager; and any health 
provider listed above who practices and is authorized to 
practice in a country other than the United States 

Intermittent Leave Permitted for serious health condition when medically 
necessary. Not permitted for care of newborn or new 
placement by adoption or foster care unless Employer 
agrees 

Leave may be taken in one or more periods not to 
exceed 12 weeks 

Substitution of 
Paid Leave 

Employees may elect or Employers may require accrued 
paid leave to be substituted in some cases. No limits on 
substituting paid vacation or personal leave. An 
Employee may not substitute paid sick, medical, or 
family leave for any situation not covered by any 
Employers' leave plan 

For family care and medical leave, Employee may elect, 
or Employer may require, substitution of accrued 
vacation leave or other accrued time off or other paid or 
unpaid time off negotiated with the Employer  

For Employee's own serious health condition (but not 
other purposes unless the Employer and Employee 
agree), Employee may use accrued sick leave  

Reinstatement 
Rights 

Must be restored to same position or one equivalent to it 
in all benefits and other terms and conditions of 
employment 

Similar to Federal provision 

Key Employee 
Exception 

Limited exception for salaried Employees if among 
highest paid 10%, within 75 miles of worksites, 
restoration would lead to grievous economic harm to 
Employer, and other conditions met 

Similar to Federal provision  

Maintenance of 
Health Benefits 
During Leave 

Health insurance must be continued under same 
conditions as prior to leave 

Similar to Federal provision  

Leave Requests To be made by Employee at least 30 days prior to date 
leave is to begin where need is known in advance or, 
where not foreseeable, as soon as practicable  

If due to a planned medical treatment or for intermittent 
leave, the Employee, subject to health care provider's 
approval, shall make a reasonable effort to schedule it in 
a way that does not unduly disrupt Employer's operation 

If need for leave is foreseeable, Employee shall provide 
reasonable advance notice  

Similar to Federal provision 

Medical 
Certification May 
Be Required by 
Employer for: 

Request for leave because of serious health condition  

To demonstrate Employee's fitness to return to work 
from medical leave where Employer has a uniformly 
applied practice or policy to require such certification  

Request for leave because of serious health condition  

Employee's fitness to return to work from medical leave 
as long as practice of requesting a certificate is uniformly 
applied 

Executive, 
Administrative, 
and Professional 
Employees 

Such individuals are entitled to FMLA benefits. However, 
their use of FMLA leave does not change their status 
under the Fair Labor Standards Act (FLSA), i.e., an 
Employer does not lose its exemption from the FLSA's 
minimum wage and overtime requirements.  

No specific provision 

 

Connecticut  

   FEDERAL ELEMENTS  STATE ELEMENTS 
Employer Covered Private Employers of 50 or more Employees in at least 

20 weeks of the current or preceding year  
Private sector Employers of 75 or more Employees, 
determined as of October 1 annually, excepting private 
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Public agencies, including state, local, and Federal 
Employers  

Local education agencies covered under special 
provisions 

or parochial elementary or secondary schools  

State agencies covered under separate statute, with 
similar provisions 

Local government agencies, including local education 
agencies, excepted 

Employees 
Eligible 

Worked for Employer for at least 12 months - which need 
not be consecutive; worked at least 1,250 hours for 
Employer during 12 months preceding leave; and 
employed at Employer worksite with 50 or more 
Employees or within 75 miles of Employer worksites with 
a total of 50 or more Employees 

1000 hours service with Employer during 12-month 
period preceding first day of leave  

No worksite proviso 

Leave Amount Up to a total of 12 weeks during a 12-month period; 
however, leave for birth, adoption, foster care, or to care 
for a parent with a serious health condition must be 
shared by spouses working for same Employer 

Employees of covered Employers may receive 16 weeks 
of leave in a 24 month period  

State employees in the state are entitled to a maximum 
of 24 weeks of medical leave in any two (2) year period 
in order to serve as an organ or bone marrow donor  

Similar to Federal provision regarding sharing of leave 
by spouses  

Type of Leave Unpaid leave for birth, placement of child for adoption or 
foster care, to provide care for Employee's own parent 
(including individuals who exercise parental 
responsibility under state law), child, or spouse with 
serious health condition, or Employee's own serious 
health condition 

Similar to Federal provision, additionally to provide care 
to spouse's parent or to serve as an organ or bone 
marrow donor 

Serious Health 
Condition 

Illness, injury, impairment, or physical or mental 
condition involving incapacity or treatment connected 
with inpatient care in hospital, hospice, or residential 
medical-care facility; or, continuing treatment by a health 
care provider involving a period of incapacity: (1) 
requiring absence of more than 3 consecutive calendar 
days from work, school, or other activities; (2) due to a 
chronic or long-term condition for which treatment may 
be ineffective; (3) absences to receive multiple 
treatments (including recovery periods) for a condition 
that if left untreated likely would result in incapacity of 
more than 3 days; or (4) due to any incapacity related to 
pregnancy or for prenatal care 

Similar to Federal provision  

Health Care 
Provider 

Doctors of medicine or osteopathy authorized to practice 
medicine or surgery; podiatrists, dentists, clinical 
psychologists, clinical social workers, optometrists, 
chiropractors (limited to manual manipulation of spine to 
correct subluxation shown to exist by x-ray), nurse 
practitioners, and nurse-midwives, if authorized to 
practice under State law and consistent with the scope of 
their authorization; Christian Science practitioners listed 
with the First Church of Christ, Scientist in Boston, MA; 
any provider so recognized by the Employer or its group 
health plan's benefits manager; and any health provider 
listed above who practices and is authorized to practice 
in a country other than the United States 

Similar to Federal provision 

Intermittent Leave Permitted for serious health condition when medically 
necessary. Not permitted for care of newborn or new 
placement by adoption or foster care unless Employer 

Similar to Federal provision 
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agrees 
Substitution of 
Paid Leave 

Employees may elect or Employers may require accrued 
paid leave to be substituted in some cases. No limits on 
substituting paid vacation or personal leave. An 
Employee may not substitute paid sick, medical, of 
family leave for any situation not covered by any 
Employers' leave plan 

Similar to Federal provision 

Reinstatement 
Rights 

Must be restored to same position or one equivalent to it 
in all benefits and other terms and conditions of 
employment 

Unlike Federal (which does not require restoration if the 
Employee is unable to perform an essential function of 
his job), if upon return from leave, the Employee is 
medically unable to perform the Employee's original job, 
the Employee is to be transferred to work suitable to 
such Employee's physical condition if such work is 
available 

Key Employee 
Exception 

Limited exception for salaried Employees if among 
highest paid 10%, within 75 miles of worksites, 
restoration would lead to grievous economic harm to 
Employer, and other conditions met 

No provision 

Maintenance of 
Health Benefits 
During Leave 

Health insurance must be continued under same 
conditions as prior to leave 

No specific provision 

Leave Requests To be made by Employee at least 30 days prior to date 
leave is to begin where need is known in advance or, 
where not foreseeable, as soon as practicable.  

If due to a planned medical treatment or for intermittent 
leave, the Employee, subject to health care provider's 
approval, shall make a reasonable effort to schedule it in 
a way that does not unduly disrupt Employer's operation  

Similar to Federal provision  

Medical 
Certification May 
Be Required by 
Employer for: 

Request for leave because of serious health condition  

To demonstrate Employee's fitness to return to work 
from medical leave where Employer has a uniformly 
applied practice or policy to require such certification  

Similar to Federal provisions 

Executive, 
Administrative, 
and Professional 
Employees 

Such individuals are entitled to FMLA benefits. However, 
their use of FMLA leave does not change their status 
under the Fair Labor Standards Act (FLSA), i.e., an 
Employer, does not lose its exemption from the FLSA's 
minimum wage and overtime requirements.  

No specific provision 

 

Hawaii  

 FEDERAL ELEMENTS STATE ELEMENTS 
Employer Covered Private Employers of 50 or more Employees in at 

least 20 weeks of the current or preceding year  

Public agencies, including state, local, and Federal 
Employers  

Local education agencies covered under special 
provisions 

Until 7/01/02, all business entities (including the State, its 
political subdivisions, and its instrumentalities) with 100 or 
more Employees for each working day during each of 20 or 
more calendar weeks of the current or preceding calendar 
year (After 7/01/02, employees of the State, its political 
subdivisions, and its instrumentalities were no longer 
included under the protections provided by the state statute, 
but they remain protected under the provisions of the 
Federal statute)  
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No special provision for education agencies 

  
Employees 
Eligible 

Worked for Employer for at least 12 months - which 
need not be consecutive; worked at least 1,250 hours 
for Employer during 12 months preceding leave; and 
employed at Employer worksite with 50 or more 
Employees or within 75 miles of Employer worksites 
with a total of 50 or more Employees 

Employees who have worked for 6 consecutive months 

No worksite proviso 

Leave Amount Up to a total of 12 weeks during a 12-month period; 
however, leave for birth, adoption, foster care, or to 
care for a parent with a serious health condition must 
be shared by spouses working for same Employer 

Up to 4 weeks during any calendar year  

No provision requiring spouses to share leave 

Type of Leave Unpaid leave for birth, placement of child for adoption 
or foster care, to provide care for Employee's own 
parent (including individuals who exercise parental 
responsibility under state law), child, or spouse with 
serious health condition, or Employee's own serious 
health condition 

Similar to Federal provision (except statute does not apply 
to employee's own health condition or foster care); it 
additionally includes leave to care for an employee's parent-
in-law and grandparent or grandparent-in-law and an 
employee's reciprocal beneficiary. 

Serious Health 
Condition 

Illness, injury, impairment, or physical or mental 
condition involving incapacity or treatment connected 
with inpatient care in hospital, hospice, or residential 
medical-care facility; or, continuing treatment by a 
health care provider involving a period of incapacity: 
(1) requiring absence of more than 3 consecutive 
calendar days from work, school, or other activities; 
(2) due to a chronic or long-term condition for which 
treatment may be ineffective; (3) absences to receive 
multiple treatments (including recovery periods) for a 
condition that if left untreated likely would result in 
incapacity of more than 3 days; or (4) due to any 
incapacity related to pregnancy or for prenatal care 

Similar to Federal provision  

  

Health Care 
Provider 

Doctors of medicine or osteopathy authorized to 
practice medicine or surgery; podiatrists, dentists, 
clinical psychologists, clinical social workers, 
optometrists, chiropractors (limited to manual 
manipulation of spine to correct subluxation shown to 
exist by x-ray), nurse practitioners, and nurse-
midwives, if authorized to practice under State law 
and consistent with the scope of their authorization; 
Christian Science practitioners listed with the First 
Church of Christ, Scientist in Boston, MA; any 
provider so recognized by the Employer or its group 
health plan's benefits manager; and any health 
provider listed above who practices and is authorized 
to practice in a country other than the United States 

Person qualified by the Director of Labor and Industrial 
Relations to render health care and service and who has a 
license to the practice of medicine, dentistry, chiropractic, 
osteopathy, naturopathy, optometry, podiatry 

Intermittent Leave Permitted for serious health condition when medically 
necessary. Not permitted for care of newborn or new 
placement by adoption or foster care unless Employer 
agrees 

Permitted for birth, adoption placement, and serious health 
condition of family member 

Substitution of 
Paid Leave 

Employees may elect or Employers may require 
accrued paid leave to be substituted in some cases. 
No limits on substituting paid vacation or personal 
leave. An Employee may not substitute paid sick, 
medical, of family leave for any situation not covered 
by any Employers' leave plan 

Employer or Employee may elect to substitute Employee 
accrued paid leave provided sick leave may not be 
substituted unless such leave is normally granted for such 
family leave purposes, or upon mutual agreement by 
Employer and Employee 

Reinstatement Must be restored to same position or one equivalent Similar to Federal provision  
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Rights to it in all benefits and other terms and conditions of 
employment 

Key Employee 
Exception 

Limited exception for salaried Employees if among 
highest paid 10%, within 75 miles of worksites, 
restoration would lead to grievous economic harm to 
Employer, and other conditions met 

No similar provision 

Maintenance of 
Health Benefits 
During Leave 

Health insurance must be continued under same 
conditions as prior to leave 

No specific provision 

Leave Requests To be made by Employee at least 30 days prior to 
date leave is to begin where need is known in 
advance or, where not foreseeable, as soon as 
practicable.  

If due to a planned medical treatment or for 
intermittent leave, the Employee, subject to health 
care provider's approval, shall make a reasonable 
effort to schedule it in a way that does not unduly 
disrupt Employer's operation  

If foreseeable, to be made by Employee in a manner that is 
practical and reasonable  

No similar provision relating to scheduling of medical 
treatment 

Medical 
Certification May 
Be Required by 
Employer for: 

Request for leave because of serious health condition 

To demonstrate Employee's fitness to return to work 
from medical leave where Employer has a uniformly 
applied practice or policy to require such certification  

Request for leave because of serious health condition; other 
means of certification for birth or adoption placement  

No similar provision 

Executive, 
Administrative, 
and Professional 
Employees 

Such individuals are entitled to FMLA benefits. 
However, their use of FMLA leave does not change 
their status under the Fair Labor Standards Act 
(FLSA), i.e., an Employer, does not lose its exemption 
from the FLSA's minimum wage and overtime 
requirements.  

No similar provision 

 

Maine  

 FEDERAL ELEMENTS STATE ELEMENTS 
Employer  
Covered 

Private Employers of 50 or more Employees in at least 20 
weeks of the current or preceding year  

Public agencies, including state, local, and Federal 
Employers  

Local education agencies covered under special provisions 

Any business entity that employs 15 or more 
Employees at one location in this State  

The State, all branches, departments or agencies 

Any city, town or municipal agency that employs 25 
or more Employees 

Any agent of an Employer, the State or political 
subdivision 

No special provision for local education agencies 
Employees Eligible Worked for Employer for at least 12 months - which need 

not be consecutive; worked at least 1,250 hours for 
Employer during 12 months preceding leave; and employed 
at Employer worksite with 50 or more Employees or within 
75 miles of Employer worksites with a total of 50 or more 
Employees 

Any Employee employed by same Employer for 12 
consecutive months at a permanent worksite with 
15 or more Employees 
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Leave Amount Up to a total of 12 weeks during a 12-month period; 
however, leave for birth, adoption, foster care, or to care for 
a parent with a serious health condition must be shared by 
spouses working for same Employer 

10 weeks during a 2-year period  

No provision regarding spousal sharing of leave 

Type of Leave Unpaid leave for birth, placement of child for adoption or 
foster care, to provide care for Employee's own parent 
(including individuals who exercise parental responsibility 
under state law), child, or spouse with serious health 
condition, or Employee's own serious health condition 

Similar to Federal provisions, except adoption 
leave only if child 16 or younger; no foster care 
provision 

Serious Health 
Condition 

Illness, injury, impairment, or physical or mental condition 
involving incapacity or treatment connected with inpatient 
care in hospital, hospice, or residential medical-care facility; 
or, continuing treatment by a health care provider involving a 
period of incapacity: (1) requiring absence of more than 3 
consecutive calendar days from work, school, or other 
activities; (2) due to a chronic or long-term condition for 
which treatment may be ineffective; (3) absences to receive 
multiple treatments (including recovery periods) for a 
condition that if left untreated likely would result in incapacity 
of more than 3 days; or (4) due to any incapacity related to 
pregnancy or for prenatal care 

Similar to Federal provisions, but without specificity 
regarding length of incapacity  

Health Care Provider Doctors of medicine or osteopathy authorized to practice 
medicine or surgery; podiatrists, dentists, clinical 
psychologists, clinical social workers, optometrists, 
chiropractors (limited to manual manipulation of spine to 
correct subluxation shown to exist by x-ray), nurse 
practitioners, and nurse-midwives, if authorized to practice 
under State law and consistent with the scope of their 
authorization; Christian Science practitioners listed with the 
First Church of Christ, Scientist in Boston, MA; any provider 
so recognized by the Employer or its group health plan's 
benefits manager; and any health provider listed above who 
practices and is authorized to practice in a country other 
than the United States 

Doctor of medicine or osteopathy who is licensed in 
State or any other person determined by the 
Secretary of Labor to be capable of providing 
health care services; see below regarding 
certification by practitioner of spiritual healing arts 

Intermittent Leave Permitted for serious health condition when medically 
necessary. Not permitted for care of newborn or new 
placement by adoption or foster care unless Employer 
agrees 

No specific provisions 

Substitution of Paid 
Leave 

Employees may elect or Employers may require accrued 
paid leave to be substituted in some cases. No limits on 
substituting paid vacation or personal leave. An Employee 
may not substitute paid sick, medical, of family leave for any 
situation not covered by any Employers' leave plan 

If the Employer provides paid family medical leave 
for fewer than 10 weeks, the additional weeks of 
leave added to attain the total of 10 weeks may be 
unpaid 

Reinstatement 
Rights 

Must be restored to same position or one equivalent to it in 
all benefits and other terms and conditions of employment 

Similar to Federal provision 

Key Employee 
Exception 

Limited exception for salaried Employees if among highest 
paid 10%, within 75 miles of worksites, restoration would 
lead to grievous economic harm to Employer, and other 
conditions met 

No specific provision 

Maintenance of 
Health Benefits 
During Leave 

Health insurance must be continued under same conditions 
as prior to leave 

No specific provision 

Leave Requests To be made by Employee at least 30 days prior to date 
leave is to begin where need is known in advance or, where 
not foreseeable, as soon as practicable.  

If due to a planned medical treatment or for intermittent 

Made by Employee 30 days in advance unless 
prevented by medical emergency 
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leave, the Employee, subject to health care provider's 
approval, shall make a reasonable effort to schedule it in a 
way that does not unduly disrupt Employer's operation  

Medical Certification 
May Be Required by 
Employer for: 

Request for leave because of serious health condition  

To demonstrate Employee's fitness to return to work from 
medical leave where Employer has a uniformly applied 
practice or policy to require such certification  

From physician to verify amount of leave requested 
by Employee; may be provided by accredited 
practitioner relying on prayer or spiritual means  

No provision regarding fitness to return to work 
Executive, 
Administrative, 
and Professional 
Employees 

Such individuals are entitled to FMLA benefits. However, 
their use of FMLA leave does not change their status under 
the Fair Labor Standards Act (FLSA), i.e., an Employer, 
does not lose its exemption from the FLSA's minimum wage 
and overtime requirements.  

No specific provision 

Minnesota  

 FEDERAL ELEMENTS STATE ELEMENTS 
Employer Covered Private Employers of 50 or more Employees in at least 20 

weeks of the current or preceding year  

Public agencies, including state, local, and Federal 
Employers  

Local education agencies covered under special provisions 

Employers of 21 or more Employees located at least 
at one worksite and includes a corporation, 
partnership, association, nonprofit organization, group 
of persons, state, county, town, city, school district, or 
other governmental subdivision  

No special provision for education agencies 

For limited parental leave to attend school 
conferences and activities, Employer includes any 
entity with one or more Employees  

Employees Eligible Worked for Employer for at least 12 months - which need 
not be consecutive; worked at least 1,250 hours for 
Employer during 12 months preceding leave; and 
employed at Employer worksite with 50 or more 
Employees or within 75 miles of Employer worksites with a 
total of 50 or more Employees 

Employed for at least 12 consecutive months prior to 
leave request  

Employee worked for Employer for an average 
number of hours equal to one-half the full-time 
equivalent position in the Employee's job classification 
in the preceding 12 months 

No worksite proviso 
Leave Amount Up to a total of 12 weeks during a 12-month period; 

however, leave for birth, adoption, foster care, or to care 
for a parent with a serious health condition must be shared 
by spouses working for same Employer 

Up to 6 weeks for birth or adoption (unless Employee 
and Employer agree to longer period)  

May use personal sick leave benefits to attend to a 
child for a reasonable period of time 

No provision regarding spousal sharing of leave 
Type of Leave Unpaid leave for birth, placement of child for adoption or 

foster care, to provide care for Employee's own parent 
(including individuals who exercise parental responsibility 
under state law), child, or spouse with serious health 
condition, or Employee's own serious health condition 

For birth or adoption and school and personal sick 
leave to attend to a child 

Serious Health 
Condition 

Illness, injury, impairment, or physical or mental condition 
involving incapacity or treatment connected with inpatient 
care in hospital, hospice, or residential medical-care 
facility; or, continuing treatment by a health care provider 
involving a period of incapacity: (1) requiring absence of 
more than 3 consecutive calendar days from work, school, 

Except for limited purpose discussed above, no leave 
for health condition of self or others 



                                                                                                                    FMLA Regulatory Updates Compliance Guide 
 

Personnel Concepts 
80

or other activities; (2) due to a chronic or long-term 
condition for which treatment may be ineffective; (3) 
absences to receive multiple treatments (including 
recovery periods) for a condition that if left untreated likely 
would result in incapacity of more than 3 days; or (4) due 
to any incapacity related to pregnancy or for prenatal care 

Health Care 
Provider 

Doctors of medicine or osteopathy authorized to practice 
medicine or surgery; podiatrists, dentists, clinical 
psychologists, clinical social workers, optometrists, 
chiropractors (limited to manual manipulation of spine to 
correct subluxation shown to exist by x-ray), nurse 
practitioners, and nurse-midwives, if authorized to practice 
under State law and consistent with the scope of their 
authorization; Christian Science practitioners listed with the 
First Church of Christ, Scientist in Boston, MA; any 
provider so recognized by the Employer or its group health 
plan's benefits manager; and any health provider listed 
above who practices and is authorized to practice in a 
country other than the United States 

No provision for leave for serious health condition 

Intermittent Leave Permitted for serious health condition when medically 
necessary. Not permitted for care of newborn or new 
placement by adoption or foster care unless Employer 
agrees 

No specific provision 

Substitution of 
Paid Leave 

Employees may elect or Employers may require accrued 
paid leave to be substituted in some cases. No limits on 
substituting paid vacation or personal leave. An Employee 
may not substitute paid sick, medical, of family leave for 
any situation not covered by any Employers' leave plan 

Employee may use paid sick leave provided by 
Employer 

Reinstatement 
Rights 

Must be restored to same position or one equivalent to it in 
all benefits and other terms and conditions of employment 

For birth or adoption leave, employee is entitled to 
return to former position or in a position of comparable 
duties, hours, and pay. Employee returning from an 
absence of longer than one month must notify 
Employer at least 2 weeks prior to return from leave  

For school and personal sick leave to attend to a child, 
employees entitled to return to former position  

Key Employee 
Exception 

Limited exception for salaried Employees if among highest 
paid 10%, within 75 miles of worksites, restoration would 
lead to grievous economic harm to Employer, and other 
conditions met 

No specific provision 

Maintenance of 
Health Benefits 
During Leave 

Health insurance must be continued under same 
conditions as prior to leave 

For birth or adoption leave, employer must make 
coverage available under any group insurance policy, 
group subscriber contract or health care plan for 
Employee and dependents. Employer not required to 
pay insurance costs  

Leave Requests To be made by Employee at least 30 days prior to date 
leave is to begin where need is known in advance or, 
where not foreseeable, as soon as practicable.  

If due to a planned medical treatment or for intermittent 
leave, the Employee, subject to health care provider's 
approval, shall make a reasonable effort to schedule it in a 
way that does not unduly disrupt Employer's operation  

For birth or adoption leave, employer may adopt 
reasonable policies governing the timing of requests 
for unpaid leave 

Medical 
Certification May 
Be Required by 
Employer for: 

Request for leave because of serious health condition  

To demonstrate Employee's fitness to return to work from 
medical leave where Employer has a uniformly applied 

No specific provision 
   

No provision relating to certification of fitness to return 
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practice or policy to require such certification  to work 
Executive, 
Administrative, 
and Professional 
Employees 

Such individuals are entitled to FMLA benefits. However, 
their use of FMLA leave does not change their status 
under the Fair Labor Standards Act (FLSA), i.e., an 
Employer, does not lose its exemption from the FLSA's 
minimum wage and overtime requirements.  

No specific provision 

New Jersey  

 FEDERAL ELEMENTS STATE ELEMENTS 
Employer Covered Private Employers of 50 or more Employees in at least 20 

weeks of the current or preceding year  

Public agencies, including state, local, and Federal 
Employers  

Local education agencies covered under special 
provisions 

Public and private Employers of 50 or more Employees 
each working day during each of 20 or more calendar 
workweeks in the then current or immediately preceding 
calendar year; includes the State, any political 
subdivision thereof, and all public offices, agencies, 
boards or bodies  

No special provision for education agencies 
Employees 
Eligible 

Worked for Employer for at least 12 months - which need 
not be consecutive; worked at least 1,250 hours for 
Employer during 12 months preceding leave; and 
employed at Employer worksite with 50 or more 
Employees or within 75 miles of Employer worksites with 
a total of 50 or more Employees 

12 months with an Employer for not less than 1000 
base hours during the immediately preceding 12 
months 

No worksite proviso 

Leave Amount Up to a total of 12 weeks during a 12-month period; 
however, leave for birth, adoption, foster care, or to care 
for a parent with a serious health condition must be 
shared by spouses working for same Employer 

12 weeks in any 24-month period  

No provision requiring spouses to share leave 

Type of Leave Unpaid leave for birth, placement of child for adoption or 
foster care, to provide care for Employee's own parent 
(including individuals who exercise parental responsibility 
under state law), child, or spouse with serious health 
condition, or Employee's own serious health condition 

Birth, adoption placement, serious health condition of 
child, parent, parent-in-law, or spouse, but not for an 
employee's own health condition. 

Serious Health 
Condition 

Illness, injury, impairment, or physical or mental condition 
involving incapacity or treatment connected with inpatient 
care in hospital, hospice, or residential medical-care 
facility; or, continuing treatment by a health care provider 
involving a period of incapacity: (1) requiring absence of 
more than 3 consecutive calendar days from work, 
school, or other activities; (2) due to a chronic or long-
term condition for which treatment may be ineffective; (3) 
absences to receive multiple treatments (including 
recovery periods) for a condition that if left untreated 
likely would result in incapacity of more than 3 days; or 
(4) due to any incapacity related to pregnancy or for 
prenatal care 

Similar to Federal provision 

Health Care 
Provider 

Doctors of medicine or osteopathy authorized to practice 
medicine or surgery; podiatrists, dentists, clinical 
psychologists, clinical social workers, optometrists, 
chiropractors (limited to manual manipulation of spine to 
correct subluxation shown to exist by x-ray), nurse 
practitioners, and nurse-midwives, if authorized to 
practice under State law and consistent with the scope of 
their authorization; Christian Science practitioners listed 
with the First Church of Christ, Scientist in Boston, MA; 
any provider so recognized by the Employer or its group 

No specific provision 
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health plan's benefits manager; and any health provider 
listed above who practices and is authorized to practice in 
a country other than the United States 

Intermittent Leave Permitted for serious health condition when medically 
necessary. Not permitted for care of newborn or new 
placement by adoption or foster care unless Employer 
agrees 

Similar to Federal provision  

  

Substitution of 
Paid Leave 

Employees may elect or Employers may require accrued 
paid leave to be substituted in some cases. No limits on 
substituting paid vacation or personal leave. An 
Employee may not substitute paid sick, medical, of family 
leave for any situation not covered by any Employers' 
leave plan 

Family leave required by this Act may be paid, unpaid, 
or a combination of paid and unpaid leave.  

If an employer provides paid family leave for fewer than 
12 weeks, the additional weeks of leave added to attain 
the 12-workweek total required by this Act may be 
unpaid. 

Reinstatement 
Rights 

Must be restored to same position or one equivalent to it 
in all benefits and other terms and conditions of 
employment 

Similar to Federal provision 

Key Employee 
Exception 

Limited exception for salaried Employees if among 
highest paid 10%, within 75 miles of worksites, 
restoration would lead to grievous economic harm to 
Employer, and other conditions met 

Similar to Federal provision, except limited to 
Employees who are among the highest paid 5% or the 
seven highest paid Employees, whichever is greater 

Maintenance of 
Health Benefits 
During Leave 

Health insurance must be continued under same 
conditions as prior to leave 

Similar to Federal provision 

Leave Requests To be made by Employee at least 30 days prior to date 
leave is to begin where need is known in advance or, 
where not foreseeable, as soon as practicable.  

If due to a planned medical treatment or for intermittent 
leave, the Employee, subject to health care provider's 
approval, shall make a reasonable effort to schedule it in 
a way that does not unduly disrupt Employer's operation  

Employee shall provide the employer notice of the 
expected leave in a manner which is reasonable and 
practicable  

Medical 
Certification May 
Be Required by 
Employer for: 

Request for leave because of serious health condition  

To demonstrate Employee's fitness to return to work from 
medical leave where Employer has a uniformly applied 
practice or policy to require such certification  

Request may be made for circumstances of birth, 
adoption placement or because of serious health 
condition of family member.  

No provision relating to certification of fitness to return 
to work. 

Executive, 
Administrative, 
and Professional 
Employees 

Such individuals are entitled to FMLA benefits. However, 
their use of FMLA leave does not change their status 
under the Fair Labor Standards Act (FLSA), i.e., an 
Employer, does not lose its exemption from the FLSA's 
minimum wage and overtime requirements. 

No specific provision 

Oregon  

 FEDERAL ELEMENTS STATE ELEMENTS 
Employer Covered Private Employers of 50 or more Employees in at least 

20 weeks of the current or preceding year  

Public agencies, including state, local, and Federal 
Employers  

Local education agencies covered under special 
provisions 

Employers with 25 or more Employees in the State of 
Oregon for each working day during each of 20 or more 
calendar workweeks of the current or preceding year, but 
excepting employers meeting certain conditions and 
providing family leave at least as generous as required by 
statute 

Special provisions for teachers 
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Employees 
Eligible 

Worked for Employer for at least 12 months - which 
need not be consecutive; worked at least 1,250 hours 
for Employer during 12 months preceding leave; and 
employed at Employer worksite with 50 or more 
Employees or within 75 miles of Employer worksites 
with a total of 50 or more Employees 

Have worked average of 25 or more hours/week and 
employed 180 days for an Employer immediately preceding 
commencement of leave in order to qualify for family leave. 
The only requirement for parental leave is to have been 
employed for 180 days immediately preceding the 
commencement of leave.  

No worksite proviso 
Leave Amount Up to a total of 12 weeks during a 12-month period; 

however, leave for birth, adoption, foster care, or to 
care for a parent with a serious health condition must 
be shared by spouses working for same Employer 

12 weeks within any one-year period. Additional leave may 
be available in some circumstances. See below.  

Type of leave Unpaid leave for birth, placement of child for adoption 
or foster care, to provide care for Employee's own 
parent (including individuals who exercise parental 
responsibility under state law), child, or spouse with 
serious health condition, or Employee's own serious 
health condition 

"Family leave" to care for an infant or newly adopted child 
under 18 years of age, or for an adopted or foster child 
older than 18 years of age if the child is incapable of self-
care, a family member with a serious health condition 
because of a mental or physical disability, to recover from 
the Employee's own serious health condition, to care for 
the Employee's child who is suffering from an illness, injury, 
or condition that is not a serious health condition, but 
requires home care.  

A female Employee may take a total of 12 weeks of 
additional leave within any one-year period for an illness, 
injury or condition related to pregnancy or childbirth that 
disables the Employee from performing any available job 
duties 

An Employee who takes 12 weeks of "parental leave" (see 
above) may take an additional 12 weeks to care for a child 
of the Employee who is suffering from an illness, injury or 
condition that is not a serious health condition but that 
requires home care 

Two family members of the same Employer may not take 
concurrent family leave except under limited 
circumstances. 

Teachers have special rules 
Serious Health 
Condition 

Illness, injury, impairment, or physical or mental 
condition involving incapacity or treatment connected 
with inpatient care in hospital, hospice, or residential 
medical-care facility; or, continuing treatment by a 
health care provider involving a period of incapacity: 
(1) requiring absence of more than 3 consecutive 
calendar days from work, school, or other activities; 
(2) due to a chronic or long-term condition for which 
treatment may be ineffective; (3) absences to receive 
multiple treatments (including recovery periods) for a 
condition that if left untreated likely would result in 
incapacity of more than 3 days; or (4) due to any 
incapacity related to pregnancy or for prenatal care 

Illness, injury, impairment, or physical or mental condition 
that requires inpatient care in a hospital, hospice, or 
residential medical care facility  

Illness, disease, or condition that in the medical judgment 
of the treating health care provider poses an imminent 
danger of death, is terminal in prognosis with a reasonable 
possibility of death in the near future, or requires constant 
care; or any period of disability due to pregnancy, or period 
of absence for prenatal care 

Health Care 
Provider 

Doctors of medicine or osteopathy authorized to 
practice medicine or surgery; podiatrists, dentists, 
clinical psychologists, clinical social workers, 
optometrists, chiropractors (limited to manual 
manipulation of spine to correct subluxation shown to 

Similar to federal provision, but does not include language 
extending recognition to any provider recognized as such 
by the Employer or its group health plan's benefits 
manager, includes naturopaths and direct entry midwives. 
Also includes persons who are primarily responsible for 
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exist by x-ray), nurse practitioners, and nurse-
midwives, if authorized to practice under State law and 
consistent with the scope of their authorization; 
Christian Science practitioners listed with the First 
Church of Christ, Scientist in Boston, MA; any provider 
so recognized by the Employer or its group health 
plan's benefits manager; and any health provider listed 
above who practices and is authorized to practice in a 
country other than the United States 

treatment of an eligible employed solely through spiritual 
means, including but not limited to a Christian science 
practitioner. 

Intermittent Leave Permitted for serious health condition when medically 
necessary. Not permitted for care of newborn or new 
placement by adoption or foster care unless Employer 
agrees 

Similar to Federal provision 

Substitution of 
Paid Leave 

Employees may elect or Employers may require 
accrued paid leave to be substituted in some cases. 
No limits on substituting paid vacation or personal 
leave. An Employee may not substitute paid sick, 
medical, of family leave for any situation not covered 
by any Employers' leave plan 

Employee may use any paid accrued vacation or sick leave 
offered by Employer  

Reinstatement 
Rights 

Must be restored to same position or one equivalent to 
it in all benefits and other terms and conditions of 
employment 

Employee must be restored to same position – if it still 
exists; if not, Employee must be restored to any available 
equivalent position with all terms and conditions at a job 
located within 20 miles of the site of the employee's former 
position. 

Key Employee 
Exception 

Limited exception for salaried Employees if among 
highest paid 10%, within 75 miles of worksites, 
restoration would lead to grievous economic harm to 
Employer, and other conditions met 

No provision  

Maintenance of 
Health Benefits 
During Leave 

Health insurance must be continued under same 
conditions as prior to leave 

No requirement for continuation of benefits unless required 
by agreement or policy 

Leave Requests If due to a planned medical treatment or for 
intermittent leave, the Employee, subject to health 
care provider's approval, shall make a reasonable 
effort to schedule it in a way that does not unduly 
disrupt Employer's operation 

To be made by Employee at least 30 days prior to 
date leave is to begin where need is known in 
advance or, where not foreseeable, as soon as 
practicable. 

Similar to Federal provision, but where 30 day notice not 
possible, oral request must be made within 24 hours of 
leave commencement followed by written notice within 3 
days after return to work  

Medical 
Certification May 
Be Required by 
Employer for: 

To demonstrate Employee's fitness to return to work 
from medical leave where Employer has a uniformly 
applied practice or policy to require such certification 

Request for leave because of serious health condition 

Employer may require certification for family leave taken in 
relation to a family member with a serious health condition, 
the employee's own serious health condition, or a child 
suffering from an illness, injury, or condition that is not a 
serious health condition but requires home care 

Employer may require certification that the Employee is 
able to resume work 

Executive, 
Administrative, 
and Professional 
Employees 

Such individuals are entitled to FMLA benefits. 
However, their use of FMLA leave does not change 
their status under the Fair Labor Standards Act 
(FLSA), i.e., an Employer, does not lose its exemption 
from the FLSA's minimum wage and overtime 
requirements  

Similar to Federal provision when FMLA applies, but not in 
cases when only OFLA applies. 
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Rhode Island  

 FEDERAL ELEMENTS STATE ELEMENTS 
Employer Covered Private Employers of 50 or more Employees in at least 20 

weeks of the current or preceding year  

Public agencies, including state, local, and Federal 
Employers  

Local education agencies covered under special provisions 

Private Employers of 50 or more Employees  

Any State agency. Any city, town, or municipal 
agency that employs 30 or more Employees 

No special provision for education agencies 

Employees Eligible Worked for Employer for at least 12 months - which need not 
be consecutive; worked at least 1,250 hours for Employer 
during 12 months preceding leave; and employed at 
Employer worksite with 50 or more Employees or within 75 
miles of Employer worksites with a total of 50 or more 
Employees 

Any full-time Employees working on average 30 or 
more hours per week for 12 consecutive months 
(1560 hours)  

No worksite proviso 

Leave Amount Up to a total of 12 weeks during a 12-month period; 
however, leave for birth, adoption, foster care, or to care for 
a parent with a serious health condition must be shared by 
spouses working for same Employer 

13 consecutive weeks in any 2 calendar years 

Type of Leave Unpaid leave for birth, placement of child for adoption or 
foster care, to provide care for Employee's own parent 
(including individuals who exercise parental responsibility 
under state law), child, or spouse with serious health 
condition, or Employee's own serious health condition 

Similar to federal provision, but includes care for 
parents-in-law  

Serious Health 
Condition 

Illness, injury, impairment, or physical or mental condition 
involving incapacity or treatment connected with inpatient 
care in hospital, hospice, or residential medical-care facility; 
or, continuing treatment by a health care provider involving a 
period of incapacity: (1) requiring absence of more than 3 
consecutive calendar days from work, school, or other 
activities; (2) due to a chronic or long-term condition for 
which treatment may be ineffective; (3) absences to receive 
multiple treatments (including recovery periods) for a 
condition that if left untreated likely would result in incapacity 
of more than 3 days; or (4) due to any incapacity related to 
pregnancy or for prenatal care 

Similar to Federal provision, but no specific provision 
regarding prenatal care 

Health Care 
Provider 

Doctors of medicine or osteopathy authorized to practice 
medicine or surgery; podiatrists, dentists, clinical 
psychologists, clinical social workers, optometrists, 
chiropractors (limited to manual manipulation of spine to 
correct subluxation shown to exist by x-ray), nurse 
practitioners, and nurse-midwives, if authorized to practice 
under State law and consistent with the scope of their 
authorization; Christian Science practitioners listed with the 
First Church of Christ, Scientist in Boston, MA; any provider 
so recognized by the Employer or its group health plan's 
benefits manager; and any health provider listed above who 
practices and is authorized to practice in a country other 
than the United States 

No specific definition 

Intermittent Leave Permitted for serious health condition when medically 
necessary. Not permitted for care of newborn or new 
placement by adoption or foster care unless Employer 
agrees 

No specific provision 

Substitution of 
Paid Leave 

Employees may elect or Employers may require accrued 
paid leave to be substituted in some cases. No limits on 

Paid leave may be substituted 
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substituting paid vacation or personal leave. An Employee 
may not substitute paid sick, medical, of family leave for any 
situation not covered by any Employers' leave plan 

Reinstatement 
Rights 

Must be restored to same position or one equivalent to it in 
all benefits and other terms and conditions of employment 

Similar to Federal provision  

Key Employee 
Exception 

Limited exception for salaried Employees if among highest 
paid 10%, within 75 miles of worksites, restoration would 
lead to grievous economic harm to Employer, and other 
conditions met 

Similar to Federal provision  

Maintenance of 
Health Benefits 
During Leave 

Health insurance must be continued under same conditions 
as prior to leave 

Health benefits must be maintained for duration of 
leave; Employee to pay total cost of premium prior to 
commencement of leave with payment to be 
returned by Employer within 10 days of return to 
work 

Leave Requests If due to a planned medical treatment or for intermittent 
leave, the Employee, subject to health care provider's 
approval, shall make a reasonable effort to schedule it in a 
way that does not unduly disrupt Employer's operation 

Employee shall give at least 30 days notice unless 
prevented by medical emergency  

No provision relating to scheduling 
Medical 
Certification May 
Be Required by 
Employer for: 

To be made by Employee at least 30 days prior to date leave 
is to begin where need is known in advance or, where not 
foreseeable, as soon as practicable.  

To demonstrate Employee's fitness to return to work from 
medical leave where Employer has a uniformly applied 
practice or policy to require such certification 

For leave where Employee is under physician's care 
   

No provision relating to certification for return of 
Employee to work 

Executive, 
Administrative, 
and Professional 
Employees 

Request for leave because of serious health condition  

Such individuals are entitled to FMLA benefits. However, 
their use of FMLA leave does not change their status under 
the Fair Labor Standards Act (FLSA), i.e., an Employer, 
does not lose its exemption from the FLSA's minimum wage 
and overtime requirements.   

No specific provision 

Vermont  

 FEDERAL ELEMENTS  STATE ELEMENTS  
Employer Covered Private Employers of 50 or more Employees in at least 

20 weeks of the current or preceding year  

Public agencies, including state, local, and Federal 
Employers  

Local education agencies covered under special 
provisions 

Private and public Employers of 10 or more for purposes 
of parental leave  

Private and public Employers of 15 or more for purposes 
of family leave 

No special provision for education agencies 

Employees 
Eligible 

Worked for Employer for at least 12 months - which 
need not be consecutive; worked at least 1,250 hours 
for Employer during 12 months preceding leave; and 
employed at Employer worksite with 50 or more 
Employees or within 75 miles of Employer worksites 
with a total of 50 or more Employees 

Employees worked an average of 30 hours per week for 
one year  

No worksite proviso 

Leave Amount Up to a total of 12 weeks during a 12-month period; 
however, leave for birth, adoption, foster care, or to 
care for a parent with a serious health condition must 
be shared by spouses working for same Employer 

12 weeks in a 12-month period for family or parental leave, 
i.e., serious illness of the Employee or the Employee's 
child, stepchild or ward of the Employee who lives with the 
Employee, parent, spouse, or parent of Employee's 
spouse; birth of the Employee's child or adoption 
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placement.  

Additionally, Employees are allowed "short-time family 
leave," 4 hours in any 30-day period and not to exceed 24 
hours in any 12-month period in order to respond to a 
medical emergency involving the Employee's child or ward 
who lives with the Employee or the Employee's parent, 
spouse, or parent-in-law. This leave may also be used for 
certain preschool or school activities, routine medical and 
dental appointments, or other professional services related 
to their well-being. 

No provision requiring spouses to share leave 

Employee permitted to waive any or all rights by informed, 
voluntary agreement with Employer  

Type of Leave Unpaid leave for birth, placement of child for adoption 
or foster care, to provide care for Employee's own 
parent (including individuals who exercise parental 
responsibility under state law), child, or spouse with 
serious health condition, or Employee's own serious 
health condition 

Similar to Federal provision, additionally including care for 
parents-in-law  

Serious Health 
Condition 

Illness, injury, impairment, or physical or mental 
condition involving incapacity or treatment connected 
with inpatient care in hospital, hospice, or residential 
medical-care facility; or, continuing treatment by a 
health care provider involving a period of incapacity: (1) 
requiring absence of more than 3 consecutive calendar 
days from work, school, or other activities; (2) due to a 
chronic or long-term condition for which treatment may 
be ineffective; (3) absences to receive multiple 
treatments (including recovery periods) for a condition 
that if left untreated likely would result in incapacity of 
more than 3 days; or (4) due to any incapacity related 
to pregnancy or for prenatal care 

An accident, serious illness, disease, or mental condition 
that 1) poses imminent danger of death, 2) requires 
inpatient care in a hospital, or 3) requires continuing in-
home care under the direction of a physician 

Health Care 
Provider 

Doctors of medicine or osteopathy authorized to 
practice medicine or surgery; podiatrists, dentists, 
clinical psychologists, clinical social workers, 
optometrists, chiropractors (limited to manual 
manipulation of spine to correct subluxation shown to 
exist by x-ray), nurse practitioners, and nurse-
midwives, if authorized to practice under State law and 
consistent with the scope of their authorization; 
Christian Science practitioners listed with the First 
Church of Christ, Scientist in Boston, MA; any provider 
so recognized by the Employer or its group health 
plan's benefits manager; and any health provider listed 
above who practices and is authorized to practice in a 
country other than the United States 

No specific provision 

Intermittent Leave Permitted for serious health condition when medically 
necessary. Not permitted for care of newborn or new 
placement by adoption or foster care unless Employer 
agrees 

No specific provision, but short-term family leave 
(discussed above) requires Employees to make 
reasonable attempt to schedule appointments outside 
regular work hours and to provide earliest possible notice 

Substitution of 
Paid Leave 

Employees may elect or Employers may require 
accrued paid leave to be substituted in some cases. No 
limits on substituting paid vacation or personal leave. 
An Employee may not substitute paid sick, medical, of 

Employee has option of using accrued sick, vacation, or 
other paid leave, not to exceed 6 weeks 
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family leave for any situation not covered by any 
Employers' leave plan 

Reinstatement 
Rights 

Must be restored to same position or one equivalent to 
it in all benefits and other terms and conditions of 
employment 

Similar to Federal provision 

Key Employee 
Exception 

Limited exception for salaried Employees if among 
highest paid 10%, within 75 miles of worksites, 
restoration would lead to grievous economic harm to 
Employer, and other conditions met 

Employer not required to offer Employee return to work if 
Employee performed unique services and hiring a 
permanent replacement during the leave after giving 
reasonable notice to the Employee of intent to do so was 
only alternative available to Employer to prevent 
substantial and grievous economic injury 

Maintenance of 
Health Benefits 
During Leave 

Health insurance must be continued under same 
conditions as prior to leave 

Employer is to continue all employment benefits; 
Employee may be required to pay entire cost of benefits 
during the leave at existing Employee rate of contribution. 

Leave Requests To be made by Employee at least 30 days prior to date 
leave is to begin where need is known in advance or, 
where not foreseeable, as soon as practicable.  

If due to a planned medical treatment or for intermittent 
leave, the Employee, subject to health care provider's 
approval, shall make a reasonable effort to schedule it 
in a way that does not unduly disrupt Employer's 
operation  

Made by Employee with reasonable notice.  

For adoption placement or birth, Employer may not require 
more than 6 weeks advance notice 

Medical 
Certification May 
Be Required by 
Employer for: 

Request for leave because of serious health condition  

To demonstrate Employee's fitness to return to work 
from medical leave where Employer has a uniformly 
applied practice or policy to require such certification  

Employer may request certification from a physician for 
serious illness.  

No specific provision relating to Employee certification for 
return to work 

Executive, 
Administrative, 
and Professional 
Employees 

Such individuals are entitled to FMLA benefits. 
However, their use of FMLA leave does not change 
their status under the Fair Labor Standards Act (FLSA), 
i.e., an Employer, does not lose its exemption from the 
FLSA's minimum wage and overtime requirements.  

No specific provision  

Washington  

Special Note: The State of Washington enacted legislation in 2006 that affected certain 
components in the previously shown comparison table that displayed similarities and differences 
that existed between Federal and State FMLA standards in the State of Washington. These 
changes are under review. A new comparison table will be inserted in this space when possible. In 
the meantime, to review information about the State of Washington FMLA, please go to the 
following web site.  
 
http://www.lni.wa.gov/WorkplaceRights/LeaveBenefits/FamilyCare/  

 FEDERAL ELEMENTS  STATE ELEMENTS 
Employer Covered Private Employers of 50 or more Employees in at least 

20 weeks of the current or preceding year  

Public agencies, including state, local, and Federal 
Employers  

Local education agencies covered under special 

Similar to Federal provision 

The Washington State Human Rights Commission 
(WSHRC) regulations against discrimination requires 
employers with 8 or more employees to provide a woman 
with a leave of absence for the period of time that she is 
sick or temporarily disabled because of pregnancy or 



                                                                                                                    FMLA Regulatory Updates Compliance Guide 
 

Personnel Concepts 
89

provisions childbirth.  
Employees 
Eligible 

Worked for Employer for at least 12 months - which 
need not be consecutive; worked at least 1,250 hours 
for Employer during 12 months preceding leave; and 
employed at Employer worksite with 50 or more 
Employees or within 75 miles of Employer worksites 
with a total of 50 or more Employees 

Similar to Federal provision 

Leave Amount Up to a total of 12 weeks during a 12-month period; 
however, leave for birth, adoption, foster care, or to 
care for a parent with a serious health condition must 
be shared by spouses working for same Employer 

Similar to Federal provision 

The amount of disability leave for pregnancy is that which 
is medically necessary to address any disability due to 
pregnancy or childbirth, based on the woman’s individual 
condition. 

Leave for pregnant women is in addition to their other 
benefits for family leave purposes.  

Type of Leave Unpaid leave for birth, placement of child for adoption 
or foster care, to provide care for Employee's own 
parent (including individuals who exercise parental 
responsibility under state law), child, or spouse with 
serious health condition, or Employee's own serious 
health condition 

Similar to Federal provision 

Serious Health 
Condition 

Illness, injury, impairment, or physical or mental 
condition involving incapacity or treatment connected 
with inpatient care in hospital, hospice, or residential 
medical-care facility; or, continuing treatment by a 
health care provider involving a period of incapacity: (1) 
requiring absence of more than 3 consecutive calendar 
days from work, school, or other activities; (2) due to a 
chronic or long-term condition for which treatment may 
be ineffective; (3) absences to receive multiple 
treatments (including recovery periods) for a condition 
that if left untreated likely would result in incapacity of 
more than 3 days; or (4) due to any incapacity related 
to pregnancy or for prenatal care 

Similar to Federal provision 

Health Care 
Provider 

Doctors of medicine or osteopathy authorized to 
practice medicine or surgery; podiatrists, dentists, 
clinical psychologists, clinical social workers, 
optometrists, chiropractors (limited to manual 
manipulation of spine to correct subluxation shown to 
exist by x-ray), nurse practitioners, and nurse-
midwives, if authorized to practice under State law and 
consistent with the scope of their authorization; 
Christian Science practitioners listed with the First 
Church of Christ, Scientist in Boston, MA; any provider 
so recognized by the Employer or its group health 
plan's benefits manager; and any health provider listed 
above who practices and is authorized to practice in a 
country other than the United States 

A person licensed as a physician under chapter 18.71 
RCW or an osteopathic physician and surgeon under 
chapter 18.57 RCW; (b) a person licensed as an advanced 
registered nurse practitioner under chapter 18.79 RCW; or 
(c) any other person determined by the director to be 
capable of providing health care services. 

Intermittent Leave Permitted for serious health condition when medically 
necessary. Not permitted for care of newborn or new 
placement by adoption or foster care unless Employer 
agrees 

An employee may take intermittent or reduced-schedule 
leave after the birth or placement of a child only if the 
employer agrees; however, if the employee or child has a 
serious health condition, agreement of the employer is not 
required for intermittent or reduced-schedule leave.  

 
Substitution of Employees may elect or Employers may require  
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Paid Leave accrued paid leave to be substituted in some cases. No 
limits on substituting paid vacation or personal leave. 
An Employee may not substitute paid sick, medical, of 
family leave for any situation not covered by any 
Employers' leave plan 

Reinstatement 
Rights 

Must be restored to same position or one equivalent to 
it in all benefits and other terms and conditions of 
employment 

Similar to Federal provision 

Key Employee 
Exception 

Limited exception for salaried Employees if among 
highest paid 10%, within 75 miles of worksites, 
restoration would lead to grievous economic harm to 
Employer, and other conditions met 

Similar to Federal provision 

Maintenance of 
Health Benefits 
During Leave 

Health insurance must be continued under same 
conditions as prior to leave 

Similar to Federal provision 

Leave Requests To be made by Employee at least 30 days prior to date 
leave is to begin where need is known in advance or, 
where not foreseeable, as soon as practicable.  

If due to a planned medical treatment or for intermittent 
leave, the Employee, subject to health care provider's 
approval, shall make a reasonable effort to schedule it 
in a way that does not unduly disrupt Employer's 
operation  

Similar to Federal provision 

Medical 
Certification May 
Be Required by 
Employer for: 

Request for leave because of serious health condition  

To demonstrate Employee's fitness to return to work 
from medical leave where Employer has a uniformly 
applied practice or policy to require such certification  

Similar to Federal provision 

Executive, 
Administrative, 
and Professional 
Employees 

Such individuals are entitled to FMLA benefits. 
However, their use of FMLA leave does not change 
their status under the Fair Labor Standards Act (FLSA), 
i.e., an Employer, does not lose its exemption from the 
FLSA's minimum wage and overtime requirements.  

No specific provision 

Wisconsin  

   FEDERAL ELEMENTS STATE ELEMENTS 
Employer Covered Private Employers of 50 or more Employees in at least 20 

weeks of the current or preceding year  

Public agencies, including state, local, and Federal 
Employers  

Local education agencies covered under special 
provisions 

Private and public Employers with at least 50 
individuals on a permanent basis  

No special provision for education agencies 

Employees Eligible Worked for Employer for at least 12 months - which need 
not be consecutive; worked at least 1,250 hours for 
Employer during 12 months preceding leave; and 
employed at Employer worksite with 50 or more 
Employees or within 75 miles of Employer worksites with 
a total of 50 or more Employees 

Have worked for Employer for at least 52 consecutive 
weeks and at least 1000 hours in preceding 52 weeks  

No worksite proviso 

Leave Amount Up to a total of 12 weeks during a 12-month period; 
however, leave for birth, adoption, foster care, or to care 
for a parent with a serious health condition must be 

During a 12-month period:  

1. 6 weeks for a birth or adoption  
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shared by spouses working for same Employer 2. 2 weeks for serious health condition of 
parent, step-parent, child or spouse  

3. 2 weeks for Employee's own serious health 
condition  

4. Employee may not take more than 8 weeks 
in a year for any combination of the above 
leave  

No provision requiring spouses to share leave 
Type of Leave Unpaid leave for birth, placement of child for adoption or 

foster care, to provide care for Employee's own parent 
(including individuals who exercise parental responsibility 
under state law), child, or spouse with serious health 
condition, or Employee's own serious health condition 

Birth, adoption, serious health condition of Employee, 
parent, parent-in-law, child or spouse 

Serious Health 
Condition 

Illness, injury, impairment, or physical or mental condition 
involving incapacity or treatment connected with inpatient 
care in hospital, hospice, or residential medical-care 
facility; or, continuing treatment by a health care provider 
involving a period of incapacity: (1) requiring absence of 
more than 3 consecutive calendar days from work, 
school, or other activities; (2) due to a chronic or long-
term condition for which treatment may be ineffective; (3) 
absences to receive multiple treatments (including 
recovery periods) for a condition that if left untreated likely 
would result in incapacity of more than 3 days; or (4) due 
to any incapacity related to pregnancy or for prenatal care 

A disabling physical or mental illness, injury, impairment 
or condition involving inpatient care in a hospital, 
nursing home or hospice; or outpatient care that 
requires continuing treatment or supervision by a health 
care provider 

Health Care 
Provider 

Doctors of medicine or osteopathy authorized to practice 
medicine or surgery; podiatrists, dentists, clinical 
psychologists, clinical social workers, optometrists, 
chiropractors (limited to manual manipulation of spine to 
correct subluxation shown to exist by x-ray), nurse 
practitioners, and nurse-midwives, if authorized to 
practice under State law and consistent with the scope of 
their authorization; Christian Science practitioners listed 
with the First Church of Christ, Scientist in Boston, MA; 
any provider so recognized by the Employer or its group 
health plan's benefits manager; and any health provider 
listed above who practices and is authorized to practice in 
a country other than the United States 

Similar to Federal provision, but also including licensed 
or certified physician, physician assistant, respiratory 
care practitioner, physical therapist, dietician, athletic 
trainer, occupational therapist, pharmacist, 
acupuncturist, social worker. 

Intermittent Leave Permitted for serious health condition when medically 
necessary. Not permitted for care of newborn or new 
placement by adoption or foster care unless Employer 
agrees 

Employee may schedule medical leave as medically 
necessary and partial absences for family leave in a 
manner that does not unduly disrupt the Employer's 
operations 

Substitution of 
Paid Leave 

Employees may elect or Employers may require accrued 
paid leave to be substituted in some cases. No limits on 
substituting paid vacation or personal leave. An Employee 
may not substitute paid sick, medical, of family leave for 
any situation not covered by any Employers' leave plan 

Employee may elect to substitute accrued paid or 
unpaid leave  

Reinstatement 
Rights 

Must be restored to same position or one equivalent to it 
in all benefits and other terms and conditions of 
employment 

Similar to Federal provision 

Key Employee 
Exception 

Limited exception for salaried Employees if among 
highest paid 10%, within 75 miles of worksites, restoration 
would lead to grievous economic harm to Employer, and 
other conditions met 

No specific provision 

Maintenance of 
Health Benefits 

Health insurance must be continued under same 
conditions as prior to leave 

Similar to Federal provision 
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During Leave 
Leave Requests To be made by Employee at least 30 days prior to date 

leave is to begin where need is known in advance or, 
where not foreseeable, as soon as practicable.  

If due to a planned medical treatment or for intermittent 
leave, the Employee, subject to health care provider's 
approval, shall make a reasonable effort to schedule it in 
a way that does not unduly disrupt Employer's operation  

Made by an Employee in advance in a reasonable and 
practicable manner; similar to Federal provision insofar 
as an Employee is required to make a reasonable effort 
to schedule medical treatment  

Medical 
Certification May 
Be Required by 
Employer for: 

Request for leave because of serious health condition  

To demonstrate Employee's fitness to return to work from 
medical leave where Employer has a uniformly applied 
practice or policy to require such certification  

Employer may request certification for serious health 
condition  

No provision relating to certification of fitness to return 
to work 

Executive, 
Administrative, 
and Professional 
Employees 

Such individuals are entitled to FMLA benefits. However, 
their use of FMLA leave does not change their status 
under the Fair Labor Standards Act (FLSA), i.e., an 
Employer, does not lose its exemption from the FLSA's 
minimum wage and overtime requirements.  

No specific provision 

 District of Columbia  

  FEDERAL ELEMENTS  STATE ELEMENTS 
Employer Covered Private Employers of 50 or more Employees in at least 

20 weeks of the current or preceding year  

Public agencies, including state, local, and Federal 
Employers  

Local education agencies covered under special 
provisions 

Any individual, firm, association, corporation, the D.C. 
government, receiver or trustee of any individual, firm, 
association, or corporation, or the legal representative of a 
deceased Employer who uses the services of an individual 
for pay in the District  

Local education agencies subject to special provisions 

Employees 
Eligible 

Worked for Employer for at least 12 months - which 
need not be consecutive; worked at least 1,250 hours 
for Employer during 12 months preceding leave; and 
employed at Employer worksite with 50 or more 
Employees or within 75 miles of Employer worksites 
with a total of 50 or more Employees 

Have worked for one year with same Employer without a 
break in service except for regular holidays, sick or 
personal leave granted by Employer with at least 1000 
hours service during the past 12-month period prior to 
leave request  

No worksite proviso 
Leave Amount Up to a total of 12 weeks during a 12-month period; 

however, leave for birth, adoption, foster care, or to 
care for a parent with a serious health condition must 
be shared by spouses working for same Employer 

16 weeks during 24-month period for family leave (care for 
family member); 16 weeks for medical leave (employee's 
own serious health condition) 

Leave rights for birth or placement expire 12 months after 
birth of child or placement 

Leave must be shared by family members working for the 
same Employer 

Type of Leave Unpaid leave for birth, placement of child for adoption 
or foster care, to provide care for Employee's own 
parent (including individuals who exercise parental 
responsibility under state law), child, or spouse with 
serious health condition, or Employee's own serious 
health condition 

Similar to Federal provisions, but applied in terms of 
"family membership," defined to include a person to whom 
the employee is related by blood, legal custody, or 
marriage, sharing mutual residence and committed 
relationship with the Employee. Also includes a child who 
lives with an employee and for whom the employee 
permanently assumes and discharges parental 
responsibility. 
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Serious Health 
Condition 

Illness, injury, impairment, or physical or mental 
condition involving incapacity or treatment connected 
with inpatient care in hospital, hospice, or residential 
medical-care facility; or, continuing treatment by a 
health care provider involving a period of incapacity: (1) 
requiring absence of more than 3 consecutive calendar 
days from work, school, or other activities; (2) due to a 
chronic or long-term condition for which treatment may 
be ineffective; (3) absences to receive multiple 
treatments (including recovery periods) for a condition 
that if left untreated likely would result in incapacity of 
more than 3 days; or (4) due to any incapacity related 
to pregnancy or for prenatal care 

Similar to Federal provisions 

Health Care 
Provider 

Doctors of medicine or osteopathy authorized to 
practice medicine or surgery; podiatrists, dentists, 
clinical psychologists, clinical social workers, 
optometrists, chiropractors (limited to manual 
manipulation of spine to correct subluxation shown to 
exist by x-ray), nurse practitioners, and nurse-
midwives, if authorized to practice under State law and 
consistent with the scope of their authorization; 
Christian Science practitioners listed with the First 
Church of Christ, Scientist in Boston, MA; any provider 
so recognized by the Employer or its group health 
plan's benefits manager; and any health provider listed 
above who practices and is authorized to practice in a 
country other than the United States 

Any person licensed under Federal, State, or District of 
Columbia law to provide health care services 

Intermittent Leave Permitted for serious health condition when medically 
necessary. Not permitted for care of newborn or new 
placement by adoption or foster care unless Employer 
agrees 

Intermittent leave may be taken when a family member or 
the Employee himself or herself has a serious health 
condition 

Substitution of 
Paid Leave 

Employees may elect or Employers may require 
accrued paid leave to be substituted in some cases. No 
limits on substituting paid vacation or personal leave. 
An Employee may not substitute paid sick, medical, of 
family leave for any situation not covered by any 
Employers' leave plan 

Employee may elect accrued paid family, vacation, 
personal, or compensatory leave to be substituted, plus 
the Employee may utilize program run by Employer to use 
paid leave of another Employee under certain conditions 
that have been met 

Reinstatement 
Rights 

Must be restored to same position or one equivalent to 
it in all benefits and other terms and conditions of 
employment 

Similar to Federal provision, with the addition that if the 
Employee accepted alternative employment with Employer 
throughout the duration of the serious health condition, the 
Employee shall be returned to his or her original 
employment upon their return from leave 

Key Employee 
Exception 

Limited exception for salaried Employees if among 
highest paid 10%, within 75 miles of worksites, 
restoration would lead to grievous economic harm to 
Employer, and other conditions met 

Similar to Federal provision but for Employers with less 
than 50 Employees, Employment restoration may be 
denied to a salaried Employee if the Employee is among 
the 5 highest paid Employees of an Employer  

Maintenance of 
Health Benefits 
During Leave 

Health insurance must be continued under same 
conditions as prior to leave 

Similar to Federal provision  

Leave Requests To be made by Employee at least 30 days prior to date 
leave is to begin where need is known in advance or, 
where not foreseeable, as soon as practicable.  

If due to a planned medical treatment or for intermittent 
leave, the Employee, subject to health care provider's 
approval, shall make a reasonable effort to schedule it 
in a way that does not unduly disrupt Employer's 

Similar to Federal provision in that the Employee shall 
provide reasonable prior notice  

Similar to Federal provision 
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operation  
Medical 
Certification May 
Be Required by 
Employer for: 

Request for leave because of serious health condition  

To demonstrate Employee's fitness to return to work 
from medical leave where Employer has a uniformly 
applied practice or policy to require such certification  

Similar to Federal provision  

No provision relating to certification of fitness to return to 
work 

Executive, 
Administrative, 
and Professional 
Employees 

Such individuals are entitled to FMLA benefits. 
However, their use of FMLA leave does not change 
their status under the Fair Labor Standards Act (FLSA), 
i.e., an Employer, does not lose its exemption from the 
FLSA's minimum wage and overtime requirements.  

No provision regarding effect on exempt status under the 
District of Columbia minimum wage and overtime law 
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Employer Notice Requirements 
 
The final rule adopts a consolidated format and makes additional changes to clarify employer 
obligations to provide notice to employees as outlined below. The Department continues to believe 
that a key component of making the FMLA a success is effective communication between employees 
and employers. Enhanced communication increases employee awareness of rights and 
responsibilities and facilitates the smooth administration of the FMLA. The Department anticipates 
that this consolidated format and the notice requirements will further this goal. 
 
The revised regulations expand employer notice obligations into five basic notices: 

• Standard FMLA "General Notice" poster notifying employees of FMLA rights.  

• General Notice to all employees, either in an employee handbook or by distributing a copy.  

• "Eligibility Notice” to inform employee requesting leave whether he or she is eligible for FMLA 
leave and has leave available and, if not, why not.  

• "Rights and Responsibilities Notice" must provide the employee with information regarding 
health benefit payments, whether medical certification is required, and the employee's right to 
use paid leave,   

• "Designation Notice," advising the employee whether the leave will be designated as FMLA 
leave and whether a "fitness to return to work" certification will be required (employer must list 
the employee's "essential job functions." if certification will be required) 

According to § 825.300(e) the consequences of failing to provide the notices outlined in the 
regulations may: 
 
Constitute an interference with, restraint, or denial of the exercise of an employee’s FMLA rights. An 
employer may be liable for compensation and benefits lost by reason of the violation or other actual 
monetary losses sustained as a direct result of the violation, and for appropriate equitable or other 
relief, including employment, reinstatement, promotion, or any other relief tailored to the harm 
suffered. 
 
Sample notices are attached to the new regulations as appendices. If a "significant part" (which is not 
defined) of the employer's work force is comprised of employees who are not literate in English, the 
employer must provide the notices in a language in which the employees are literate. 
 
The revised regulations maintain the basic rules for employee notice obligations. The regulations 
outline that an employee must abide by the employer's normal notice of absence requirements (which 
may require written notice), provided that it is practical for the employee to do so based on the 
specific circumstances. Employees still do not need to "apply" for FMLA leave or even mention the 
FMLA; rather, it is up to the employer to determine whether the leave qualifies and to "inquire further" 
if the employee has furnished sufficient notice of circumstances that may qualify.  
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Quick Reference Guide 
 
Type of Notice Description Trigger / Timing 
General Notice The poster and the text must be 

large enough to be easily read 
and contain fully legible text. Must 
also provide notice in handbook 
or distributing a copy. Distribution 
may be done electronically. 
 
When appropriate, the employer 
must provide the notice in a 
language the employees can 
read. 

Every covered employer must 
post and keep posted on its 
premises, in conspicuous places 
where employees are employed, 
a notice explaining the Act's 
provisions, whether or not it has 
any "eligible" employees. 
 
*Use Appendix C of Regulations 
  

Eligibility Notice 
 
 
 

When an employee requests 
leave or the employer becomes 
aware that the employee may 
need to take leave, the employer 
must notify the employee of the 
employee’s eligibility. If the 
employee is not eligible, the 
notice must state at least one 
reason why the employee is not 
eligible. May be verbal or in 
written. 

Within 5 business days of the 
employee’s request to take 
leave. 
 
*Use Appendix D of Regulations 

Notice of Rights and 
Responsibilities 
 
 

Notice informing the employee: 
 
That leave is designated and 
counted against FMLA entitlement 
 
Any medical certification 
requirements and consequences 
for failing to meet them. 
 
Employee’s right to substitute 
paid leave and whether the 
employer will require substitution. 
 
Whether the employee will be 
required to make any health 
insurance premium payments and 
the procedure to do so. 
 
Employee’s status as key 
employee. 
 
Employee’s right to maintenance 
and benefits during leave and 
rights to job restoration. 
 
Employee’s potential liability for 
health insurance premiums paid 
by employer if the employee fails 
to return 

Provided at the same time as 
the eligibility notice. Within 5 
business days of the employee’s 
request to take leave.  
 
*Use Appendix D of Regulations 

Designation Notice 
 
 

Notifies the employee if leave will 
be counted toward their 12 week 
entitlement and employee 
requirements for fitness-for-duty 
certificates prior to re-
employment. 
 

Within 5 business days of the 
employee’s request to take 
leave. 
 
*Use Appendix E of Regulations 
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Notice of Request for Medical 
Certification 

Employer request that employee 
provide a certification issued by 
the health care provider of the 
necessity of such leave of the 
employee taking leave or that of 
the family member for which they 
are caring. Also applies to 
employee taking leave to care for 
a covered servicemember. 

At the time employee gives 
notice or within 5 business days 
thereafter. 

Notification of Proof of Active Duty 
Order 
 

The first time an employee 
requests leave because of a 
qualifying exigency arising out of 
the active duty or call to active 
duty status of a covered military 
member an employer may require 
the employee to provide a copy of 
the covered military member’s 
active duty orders or other 
documentation  issued by the 
military which indicates the dates 
of the service.   

At the time that employee gives 
notice of leave or within 5 
business days thereafter. 
 
Employee must provide the 
requested certification to the 
employer within 15 calendar 
days. 

Notice of incomplete or 
insufficient certification 
 

The employer may advise an 
employee whenever the employer 
finds a certification incomplete or 
insufficient and shall state in 
writing what additional information 
is necessary to make the 
certification complete and 
sufficient. 

As soon as certificate is deemed 
incomplete or insufficient by the 
employer.  
 
Employer must provide the 
employee with seven calendar 
days to cure any such 
deficiency. 

Notice of  Clarification and 
Authentication 

The employer may contact the 
employee’s 
health care provider, with the 
employee’s permission, for 
purposes of clarification and 
verifying the authenticity of the 
medical certification. 

Employer must have given 
employee an opportunity to cure 
any deficiencies as set forth 
above. 
 
If the employee chooses not to 
provide the employer with 
authorization allowing the 
employer to clarify the 
certification with the health care 
provider and does not otherwise 
clarify the certification the 
employer may deny the FMLA 
leave. 

Notice for Second Opinion 
 

If the employer questions the 
adequacy and/or validity of an 
opinion medical certification, the 
employer may require the 
employee to obtain a second 
medical opinion. If the second 
opinion is the same as the first, 
the certification is confirmed. 

The employer is required to 
provide the employee with a 
copy of the second medical 
opinion where applicable upon 
request by the employee within 
5 business days unless 
extenuating circumstances 
prevent such action. 

Notice for a Third Opinion If the second opinion differs from 
the first, the employer may get a 
third opinion. The health care 
provider must be mutually agreed 
upon. The employer pays for the 
third opinion. The third opinion is 
final and binding. 

The employer is required to 
provide the employee with a 
copy of the third medical opinion 
where applicable upon request 
by the employee within 5 
business days unless 
extenuating circumstances 
prevent such action. 

Notice of Recertification 
 

Additional requests for Medical 
Certification. 

An employer may request 
recertification no more often 



                                                                                                                    FMLA Regulatory Updates Compliance Guide 
 

Personnel Concepts 
 98

  than every 30 days and only in 
connection with an absence by 
the employee. 
 
If the medical certification 
indicates that the minimum 
duration of the condition is more 
than 30 days, an employer must 
wait until that minimum duration 
expires before requesting a 
recertification. 
 
Can request it in less than 30 
days if employee requests an 
extension of leave, 
circumstances described by 
previous certification have 
changed significantly or 
employer receives info casting 
doubt upon reason for leave. 
 
 

Notice of Discontinuation of 
Coverage 
 

If an employee's premium 
payment is more than 30 days 
late, absent other company 
policies, the employer may drop 
the employee from coverage of 
the group health benefit plan. 

Employer must provide the 
employee with at least 15 days 
written notice before the date 
coverage is to cease. 

 
 
See the following sample notices that may be used to comply with employer notice requirements. The 
Department of Labor has added them as appendices to the revised FMLA regulations. 
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Sample 1 (Incorporates State of California leave laws as well as FMLA) 

Leaves of Absence  
 
[Company Name]’s Leave of Absence Policy is designed to ensure that all leaves of absence are 
administered in a manner that conforms to all applicable federal and state laws. 
 
Leaves are to be approved by proper management following consultation with the Human Resources 
Department.  When unpaid time-off exceeds three (3) consecutive business days, the employee 
must request a leave of absence.   
 
You are expected to give thirty (30) days notice, if at all possible, when requesting leave.  Leave 
requests should be documented on a Leave of Absence Request and signed by both you and your 
supervisor. 
 
If you are capable of returning to work prior to the scheduled end of the leave, you are expected to 
give the Company two (2) days advance notice so that we may prepare for your return (unless 
otherwise indicated within this policy). 
 
If you fail to report for work at the end of a leave and fail to obtain authorization for an extension of a 
leave, you will be considered to have voluntarily resigned. 
 

Managing “Concurrent” Leaves 
A number of federal and state laws regulate temporary leaves from the workplace.  In 
circumstances where these regulations “overlap” one another, leaves will run concurrently with 
one another. 
 

• FMLA Leave 
 12 week period concurrent with CFRA Leave (if qualified) 
 
• CFRA Leave 
 12 week period concurrent with FMLA Leave 
 
• PDL Leave 

4 month period concurrent with FMLA Leave (if qualified) followed by a 12 week period 
of CFRA Leave (if qualified) 

 
• Workers’ Compensation Disability Leave 
 12 week period of FMLA Leave (if qualified) concurrent with CFRA Leave (if 
 qualified) followed by continuing Workers’ Compensation Disability Leave 
 

Personal Leave 
A Personal Leave may be granted for purposes deemed reasonable and/or necessary by 
management, at the sole discretion of management, and only in the event that an employee is not 
entitled to any other Company offered leave of absence that is applicable and listed within this policy. 

 
You are eligible to request and receive, upon supervisor approval, a Personal Leave of Absence 
regardless of your length of employment.  Proper documentation may be required to determine the 
appropriateness of the leave. 
 
Personal Leaves may be granted for up to four (4) weeks and may, in unusual circumstances, be 
extended for an additional four (4) weeks.  A Personal Leave may not exceed eight (8) weeks. 
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You may, upon request, utilize any accrued vacation during your leave.  However, all time off will be 
classified as Personal Leave for the purpose of calculating total leave time. 
 
If you normally pay a portion of the premiums for your group medical, dental and/or vision coverage 
through payroll deduction, the contributions due during your leave will be deducted from your normal 
pay upon your return.  If you fail to return to work at the end of your leave, all contributions due will 
become payable immediately. 
 
Holiday pay will be suspended throughout the duration of the leave.  Vacation and sick accrual, if 
applicable, will continue as normal throughout the leave. 

Family and Medical Leave Act (FMLA) Leave 
Under the requirements of the Family and Medical Leave Act, eligible employees may take up to 
twelve (12) weeks of unpaid, job protected leave for certain family and medical reasons. 
 
You may be eligible for FMLA Leave if you have worked for the Company for at least twelve (12) 
months (does not have to be continuous) and for 1,250 hours over the previous twelve (12) months. 
 
Eligible employees are entitled to up to twelve (12) weeks of unpaid leave each twelve (12) months 
(calculated in “rolling months” at the start of each leave period) for one of the following reasons:  the 
birth, adoption or foster care of a child; to care for a spouse, son, daughter, or parent with a serious 
health condition; or for your own serious health condition.  Leave for birth, adoption or foster care 
must conclude within twelve (12) months of the birth or placement of the child. 
 
A serious health condition includes an illness, injury, impairment, or physical or mental condition that 
involves either inpatient care (i.e. an overnight stay in a hospital, hospice, or residential care facility), 
or continuing treatment by a healthcare provider.  When leave is taken for the purpose of a serious 
health condition, the Company will require you to provide certification (within 15 days of notification) 
of the condition and the fact that you are unable to perform job functions, or certification of the fact 
that you are needed to care for a family member.  Re-certification will also be required upon request.  
The Company reserves the right to seek a second or third opinion at its expense.  Failure to provide 
certification may lead to a delay or refusal to grant the leave.  You are also required to submit a 
fitness for duty certificate at the conclusion of your leave. 
 
If both spouses are employed for the Company, they are entitled to a combined total of twelve (12) 
weeks of leave for the birth, adoption, or foster care placement of a single child, or to care for a 
parent with a serious health condition. 
  
FMLA Leave may be taken intermittently, whenever it is medically necessary, to care for a seriously 
ill family member or because you are seriously ill and unable to work.  If you request intermittent 
leave, you may be required to transfer temporarily to an alternative position (with equivalent pay and 
benefits) in order to better accommodate repeated periods of absence. 
 
You may, upon request, utilize any accrued vacation or sick time during your leave. 
 
If you normally pay a portion of the premiums for your group medical, dental and/or vision coverage 
through payroll deduction, the contributions due during your leave will be deducted from your normal 
pay upon your return.  If you fail to return to work at the end of your leave, all contributions due will 
become payable immediately (unless you are unable to return due to a serious health condition). 
 
Holiday pay will be suspended throughout the duration of the leave.  Vacation and sick accrual, if 
applicable, will continue as normal throughout the leave. 
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Upon return to work, the Company will reinstate you to your former position or an equivalent position 
with equivalent benefits, pay, and other terms of employment.  However, you will have no greater 
right to reinstatement than if you had been continuously employed during the leave period.  Changes 
in hours, schedules, duties, jobs, benefits, pay, and the like may occur due to business needs. 
 
If you are considered a key employee (within the highest-paid 10 percent of the workforce) and 
restoration of employment would cause substantial and grievous economic injury to the Company, 
there is no obligation to restore you to your previous position.  In such circumstances, you will be 
notified and, if the leave has begun, you will be given the option of returning to work. 
   
The Company will reasonably accommodate any employee with a disability, released to return to 
work, in accordance with applicable laws. 
 
Military Family Leave 
 
Eligible employees with a spouse, son, daughter, or parent on active duty or call to active duty status 
in the National Guard or Reserves in support of a contingency operation may use their 12-week 
leave entitlement to address certain qualifying exigencies. Qualifying exigencies may include 
attending military events, arranging for alternative childcare, addressing certain financial and legal 
arrangements, attending certain counseling sessions, and attending post-deployment reintegration 
briefings. 
 
FMLA also includes a special leave entitlement that permits eligible employees to take up to 26 
weeks of leave to care for a covered servicemember during a single 12-month period. A covered 
servicemember is a current member of the Armed Forces, including a member of the National Guard 
or Reserves, who has a serious injury or illness incurred in the line of duty on active duty that may 
render the servicemember medically unfit to perform his or her duties for which the servicemember is 
undergoing medical treatment, recuperation, or therapy; or is in outpatient status; or is on the 
temporary disability retired list. 
 
 
Sample 2 

Basic Family and Medical Leave Entitlement 

The Family and Medical Leave Act entitles full-time employees to take up to 12 weeks of Leave 
Without Pay during any 12-month period to care for family members with serious health 
conditions and reasons listed below. Part-time employees are entitled to take a prorated amount 
of time in proportion to the number of hours in the employee’s regularly scheduled administrative 
workweek. The 12 administrative workweeks of leave will be calculated on an hourly basis and 
will equal 12 times the average number of hours in the employee’s regularly scheduled 
administrative workweek. FMLA may be taken for one of the following reasons:  

1. the birth of an employee’s son or daughter, and the care of such son or daughter; 
   

2. the placement of an employee’s son or daughter for adoption or foster care; 
   

3. the incapacitation due to pregnancy; 
   

4. the care of an employee’s spouse, son, daughter, or parent of the employee, if such 
spouse, son, daughter, or parent has a serious health condition; or 
   

5. an employee’s serious health condition that makes the employee unable to perform any 
one or more of the essential functions of his or her position. 
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For FMLA, the definition of a family member is more limited than in other family leave regulations. 
Family members are defined as spouses, children (including adopted, foster, step, and legal 
wards), and parents. A son or daughter means a biological, adopted, or foster child; a step child; 
or a legal ward. A spouse is an individual who is a husband or wife pursuant to a marriage that is 
a legal union between one man and one woman, including common law marriage between one 
man and one woman in States where it is recognized. A serious health condition means an 
illness, injury, impairment, or physical or mental condition that involves:  

i. Inpatient care (i.e., an overnight stay) in a hospital, hospice, or residential medical care 
facility, including any period of incapacity or any subsequent treatment in connection with 
such inpatient care; or 
   

ii. Continuing treatment by a health care provider that includes (but is not limited to) 
examinations to determine if there is a serious health condition and evaluations of such 
health conditions, if necessary. These treatments may include incapacitation due to 
pregnancy, recurring episodic illnesses such as asthma, diabetes, epilepsy, and other 
illnesses. The incapacitation could include long-term care for individual who suffer from 
Alzheimer’s, severe stroke, or terminal stages of a disease. It could also include physical 
therapy for arthritis, chemotherapy/radiation, and dialysis for kidney disease. 
   

iii. A serious illness is not the common cold, flu, earaches, upset stomach, minor ulcers, 
headaches (other than migraines), routine dental or orthodontia problems, or periodontal 
disease. 

Eligibility 
 
Employees who are eligible for sick and annual leave, and have at least 12 months of federal 
service are eligible for FMLA unless they have appointments of one year or less, or are hourly 
employees with intermittent work schedules. Such hourly or short-term employees may, however, 
be covered under Title I of the FMLA, which primarily covers private sector employees. (Please 
consult with Human Resources about entitlement eligibility). 
 
Military Family Leave Entitlement 
 
Eligible employees with a spouse, son, daughter, or parent on active duty or call to active duty status 
in the National Guard or Reserves in support of a contingency operation may use their 12-week 
leave entitlement to address certain qualifying exigencies. Qualifying exigencies may include 
attending military events, arranging for alternative childcare, addressing certain financial and legal 
arrangements, attending certain counseling sessions, and attending post-deployment reintegration 
briefings. 
 
FMLA also includes a special leave entitlement that permits eligible employees to take up to 26 
weeks of leave to care for a covered servicemember during a single 12-month period. A covered 
servicemember is a current member of the Armed Forces, including a member of the National Guard 
or Reserves, who has a serious injury or illness incurred in the line of duty on active duty that may 
render the servicemember medically unfit to perform his or her duties for which the servicemember is 
undergoing medical treatment, recuperation, or therapy; or is in outpatient status; or is on the 
temporary disability retired list. 
 
Notice for FMLA 
 
Managers are responsible for informing their employees of their entitlement to take FMLA, and 
their responsibilities and obligations for use of this leave. Managers should be aware of 
employee’s situations for which FMLA might apply, and advise employees accordingly. 
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Employee’s Responsibilities 
 
Employees must request the use of FMLA in advance and provide proper documentation for 
leave. This company does not place an employee in this leave status without a written request 
from the employee. 
 
If leave taken is foreseeable based on an expected birth, placement for adoption or foster care, or 
planned medical treatment, the employee shall provide a 30-day notice to the HR department or 
their supervisor of his or her intent to take leave. If the date of birth, placement, or medical 
treatment requires leave to begin within 30 days, the employee shall provide such notice as is 
practicable. If the leave is foreseeable based on a planned medical treatment, the employee shall 
consult with the agency and make a reasonable effort to schedule medical treatments, to avoid 
disrupting the operations of the agency, subject to the approval of the health care provider. 
 
If the need for leave is foreseeable and the employee fails to give 30 days’ notice with no 
reasonable excuse for the delay of notification, the agency may delay the taking of the leave until 
30 days after the date the employee provides notice of the need to be absent. 
 
If the need for leave is not foreseeable and the employee cannot provide 30 days’ notice of his or 
her need for leave, the employee shall provide notice within a reasonable period of time 
appropriate to the circumstances involved. 
 
Leave Entitlement 
 
Employees may take only the leave necessary to manage the circumstances that prompted the 
leave request. The company cannot subtract FMLA leave from an employee’s entitlement unless 
the agency obtains confirmation from the employee to invoke entitlement to this leave.  
 
Employees may substitute annual leave or sick leave for FMLA in advance. Supervisors should 
consider employee’s use of sick leave for general family reasons and for seriously ill family 
members. If the employee substitutes paid leave for Leave Without Pay, the time off counts 
against the employee’s FMLA entitlement, even though it is charged to a paid leave. If the 
employee simply requests and is granted annual and/or sick leave for an illness, and does not 
invoke FMLA, that time off does not count against FMLA entitlement 
 
An employee may retroactively substitute paid leave for leave without pay previously taken if the 
employee, or his or her personal representative, is physically or mentally incapable of invoking 
the employee’s entitlement to FMLA leave during the entire period in which the employee was 
absent from work for the FLMA-qualifying purpose. If the employee or his or her personal 
representative was incapable of invoking FMLA, the employee may retroactively invoke his or her 
entitlement to FMLA leave within two workdays after returning to work. The incapacity (of the 
employee and/or representative) must be documented with medical certification from a health 
care provider. 
 
Medical Certification 
 
Employees must provide medical certification of a serious health condition or legal documentation 
for adoption no later than 15 workdays after the employee applies for FMLA. If despite the 
employee’s good faith effort and diligence to acquire medical certification of a serious health 
condition within the 15 day timeframe, the employee must provide the certification within a 
reasonable timeframe but not later than 30 calendar days after the date the medical certification 
was requested. Employees who do not provide medical certification signed by the health care 
provider that includes all requested information are not entitled to FMLA leave. 
 
The required medical certification is a written medical certification issued by the health care 
provider of the employee or of the eligible family member. The certification should include the 
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date the serious health condition began; the probable duration of the serious health condition; a 
general statement as to the incapacitation, examination, or treatment that may be required by a 
health care provider; the requirement that the eligible patient needs psychological comfort and/or 
physical care; or needs assistance for basic care. The health care provider must certify that he or 
she will provide care for the eligible patient and an estimate of the amount of time needed for this 
care. 
 
While the employee is obtaining the requested medical certification, or if the company questions 
the validity of the original certification provided by the employee, and the medical treatment is 
required to begin, the company shall grant provisional leave pending timely final written medical 
certification. 
 
Substitution of Paid Leave 
 
An employee may elect to substitute paid leave for any or all of the period of leave without pay for 
FMLA. An employee may elect to substitute the following paid leave:  

• accrued or accumulated annual or sick leave, consistent with current law and regulations 
governing granting and use of annual or sick leave; 
   

• advanced annual or sick leave approved under the same terms and conditions that apply 
to any other agency employee who request advanced annual or sick leave; and 
   

• leave made available to an employee under the Leave Transfer Program. 
   

Leave Accounting 
 
FMLA for serious health conditions of an employee or family member may be taken either as one 
continuous period of time or intermittently from one-half hour to several weeks, or on a reduced 
schedule. Leave is counted hour for hour. FMLA may be taken intermittently for birth or adoption, 
or placement of a son or daughter only if the employee and the company both agree to such an 
arrangement. 
 
Placement of Employee while on FMLA 
 
If an employee takes leave intermittently or on a reduced schedule, the Company may place the 
employee temporarily in an available alternative position for which the employee is qualified and 
that can better accommodate recurring periods of leave. The alternative position must be an 
equivalent grade or pay level, and in the same commuting area. 
 
Upon return from FMLA leave, an employee shall be returned to the same position which he/she 
held when the leave began; or an equivalent position with equivalent benefits, pay, status, and 
other terms and conditions of employment. 
 
Reporting Requirements 
 
The Company may require an employee to report periodically on his or her status, and intention 
to return to work following the FMLA leave. Also, as a condition to returning to work after the 
Company requires certification from the employee’s health care provider that the employee is 
able to perform the essential functions of his or her position. The Company should advise the 
employee of any such requirements before the leave begins, and will pay the expenses for any 
such certification.  
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Sample 3 
 
This company’s Family and Medical leave policy follows the requirements outlined under state 
and federal law. Employees are eligible for FMLA Leave if they have worked for the Company for at 
least twelve (12) months (does not have to be continuous) and for 1,250 hours over the previous 
twelve (12) months. Employees who qualify can request leave of up to 12 weeks. See Human 
Resources for questions regarding eligibility.  
 
Eligible employees must provide written notice of leave at least 30 days before leave is to commence 
whenever possible.  When leave is needed for a medical emergency and 30 days notice is not 
feasible, the employee must give as much notice as possible.  
 
Employees who are granted FMLA leave will be informed in writing their eligibility as well as their 
rights and responsibilities and the consequences for failing to meet these requirements. Employees 
will also be notified of the terms and conditions of their health and additional benefits while on leave. 
Granted leave will be credited to the allotted 12-week family and medical leave as allowed by law.  
Following approved leave, employees will be reinstated to their former position or that of an 
equivalent position, subject to exceptions outlined in the FMLA.  
 
 
 




